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SURVEY OF 1961 OHIO LEGISLATION 


HOSPITALIZATION AND TREATMENT OF THE 
MENTALLY ILL: OHIO'S NEW MENTAL 
HEALTH LAW 


Rosert A. Harnes, M.D.,* AND WEBSTER MYERs, JR.** 


The problems of hospitalization and treatment of the mentally ill 
are fraught with conflicting social interests and theoretical approaches. 
At one time the belief was prevalent that the sole purpose of hospital- 
ization was custodial, to protect society from the mentally ill person 
and vice versa. Compulsory hospitalization or “commitment” pro- 
cedures were directed against the “violently or dangerously insane,” 
harmful to themselves or others. It is little wonder that mental health 
laws were closely analogous in language and operation to the criminal 
laws. Medical science has now disproved the pessimistic theory that 
the mentally ill are hopelessly incurable. With modern drugs and 
psychiatric treatment methods patients with mental illness respond to 
treatment more readily today, particularly when treated at an early 
stage. The differences between physical illness and mental illness 
becomes less distinguishable. 

An important constitutional question which pervades any discus- 
sion of the hospitalization and treatment of the mentally ill is whether 
a person hospitalized has been denied “due process.” If hospitalization 
is equated to imprisonment for criminal acts stringent procedural re- 
quirements exist to protect society and the individual from abuses. 
However, the “protection” of the public trial, the jury, and other like 
mechanisms proves cumbersome and traumatic in the mental health 
field. The modern concept of “due process” in relation to hospitaliza- 
tion of the mentally ill consists of substituting informal procedures 
and affording the patients greater protection during hospitalization 





* Director of the Department of Mental Hygiene and Correction; Graduate, The 
Menninger Foundation School of Psychiatric Hospital Administration. 
** Associate Professor of Law, Franklin University Law School. 
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with release provisions and speedy discharges and developing statutory 
rights.” 

As a result of the growing awareness of the public and legislators 
concerning the true meaning of mental illness, its extent, and what can 
be done about it, ambitious programs have been undertaken by the 
various states, including Ohio, involving ever-increasing sums of money 
to combat “. . . the nation’s number one public health problem. . . .”” 
Unfortunately, state laws equating mental illness with criminality in 
hospitalization and treatment procedures have gone far in defeating 
laudable intentions directed in other channels. The law, as is too often 
the case, lags behind. The inadequacy of existing state procedures has 
been a growing concern of the states, the national government, and 
leading authorities.* 

In the past Ohio law relating to hospitalization and treatment pro- 
cedures had many of the inadequacies of such laws generally. Any 
change in the law was piecemeal and needed amendments were slow. 
Statutes providing different admission procedures could be found in 
different chapters of the Ohio Revised Code. Of course any changes 
incorporated the unfortunate terminology used in the Ohio law. 
Amended Substitute House Bill No. 529, passed by the 104th General 
Assembly, enacted a much needed revision of the Ohio mental health 
law.‘ The Bill discards much of the formalism in admission procedures. 





1 For a discussion of the history and new trends of the “due process” requirements 
in the mental health field see Kittire, “Compulsory Mental Treatment and the Require- 
ments of ‘Due Process’,” 21 Ohio St. L.J. 28 (1960). 

2 Ross, “Commitment of the Mentally Ill: Problems of Law and Policy,” 57 Mich. 
L. Rev. 945, 946 (1959). 

3 For a complete discussion of recent developments in this area see id. at 947. 
Since Professor Ross’ article, another important development in this field has occurred. 
The American Bar Foundation Study has been published covering hospitalization and 
treatment procedures as well as related subjects under the title, Lindman and McIntyre, 
The Mentally Disabled and the Law (1961). This important and comprehensive study 
analyzes, classifies, and describes with critical evaluation the statutes and court decisions 
in the mental health field and gives various specific recommendations. 

4 There were two bills introduced in the 104th General Assembly to revise the 
hospitalization procedures. One was H. B. 529, introduced by Representatives Matia, 
Sweeny, Lady, Zona, Donnelly, Gorman and Sullivan. The bill was drafted by 
Mr. Matia in consultation with a special committee of the Cleveland Academy of 
Medicine. The second bill was H. B. 1002, introduced by Representatives Swanbeck, 
Calabrese and Donnelly. The latter bill was drafted by the staff of the Ohio Depart- 
ment of Mental Hygiene and Correction in consultation with Professor Webster 
Myers, Jr., Franklin University Law School. The two bills were consolidated into 
Substitute H. B. 529 in the House Public Welfare Committee. The drafting of the 
consolidation was the work of the authors and consultants listed above, a special sub- 
committee of the House Welfare Committee composed of Representatives Hoy, chair- 
man, Calabrese, Donnelly, Hildebrand and Netzley, together with two committees of 
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It totally eliminates terminology which has connotations of criminality. 
It creates, for the first time in the Ohio law, a group of statutory, sub- 
stantive rights of patients receiving treatment in mental hospitals. It 
repeals all prior sections effective October 25, 1961, and embodies the 
new law relating to hospitalization and treatment in a new chapter, 
Chapter 5122 of the Revised Code. 

The new Ohio law in many respects is similar to the Draft Act 
Governing Hospitalization of the Mentally IIl,° a publication drafted 
by the Federal Security Agency as a model act to implement the recom- 
mendations of the Governors’ Conference of 1950.° It is far from uni- 
form legislation, however, since many changes were made to make the 
new law correspond to the peculiarities of local situations. Due to the 
long and complex nature of the new law, this article’s scope is limited 
to a description, analysis, and evaluation of the new sections. Case 
decisions and comparative analysis of the new law with similar laws in 
other states will, for the most part, be omitted. 


TERMINOLOGY AND DEFINITIONS 


The new definition of a mentally ill individual, while similar to 
the old law, merely defines the general class of individuals to whom the 
various provisions of Chapter 5122 have potential application.’ The 
finding of mental illness creates eligibility for voluntary admission. 
Such finding does not mean that the person is subject to enforced 
hospitalization. For compulsory hospitalization a finding must be made 
that the illness is of such degree that the individual is likely to injure 
himself or others if allowed to remain at liberty or that the individual 
lacks sufficient insight or capacity to make responsible decisions with 
respect to his hospitalization.’ Thus, the issue in compulsory hospital- 
ization has two parts: one, is the person mentally ill, and two, if so, is 
the mental illness of such degree as to satisfy the above legal criteria. 
In this respect the new law restricts the previous Ohio law, since the 
previous law required only a finding that the person was mentally ill.® 





the Ohio Probate Judges Association, the legislative review committee, Judge Wood- 
side, chairman, and the Welfare Committee, Judge Barrett, chairman. 

5 U.S. Public Health Service, Pub. No. 51, a Draft Act Governing Hospitalization 
of the Mentally Ill (rev. ed. 1952). Other states using the Draft Act as a model for 
mental health law revision include Georgia, Idaho, Missouri, New Mexico, North 
Dakota, Oklahoma, South Carolina and Utah. 

6 57 Ross, op. cit. supra note 2, at 947, 948. 

7 Ohio Rev. Code § 5122.01(A); compare Ohio Rev. Code § 5123.01(A) (1953), 
repealed. 

8 Ohio Rev. Code § 5122.01(B). The same requirements are necessary in Ohio 
Rev. Code §§ 5122.06, 5122.07, 5122.08 and 5122.09. 

® See, ¢.g., Ohio Rev. Code § 5125.32 (1953), repealed. 
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Both issues—whether the individual is mentally ill and whether such 
mentally ill individual is subject to hospitalization—are in the last 
analysis legal issues. In practice, however, the term “mental illness” 
is a medical term and the determination of whether a person is mentally 
ill should be based upon psychiatric examination and evaluation.’ 
When psychiatric evaluation is available, great weight should be given 
to such evidence. In many communities within Ohio there are no psy- 
chiatrists available for examination of a person alleged to be mentally 
ill and the determination of hospitalization formerly was made solely 
by doctors and judges having no special psychiatric training or back- 
ground. This unfortunate situation has been alleviated in the new law 
by making available to the courts the full psychiatric examination by 
the attending psychiatrist prior to a determination of indeterminate 
compulsory hospitalization." Thus the new law places a proper empha- 
sis upon the psychiatric and judicial evaluation of a person alleged to 
be mentally ill. 


The definition of a mentally ill individual includes persons ad- 
dicted to alcohol.’* The major problem in the treatment of alcoholism 
is the potential increase in the number of patients under treatment in 
already inadequate facilities. Treatment of alcoholism in a mental 
hospital with no separate facilities for such care is of questionable ef- 
fectiveness.‘* The new law makes provision for treating mentally ill 
persons outside the hospital. Where such methods are used in the treat- 
ment of alcoholism, desirable results are hoped for. 


Other definitions of importance include the term “licensed physi- 
cian” which means any physician licensed within the state of Ohio to 
practice medicine.’* The definition requires neither psychiatric back- 
ground nor special license. “Designated examiner” is a licensed physi- 
cian registered by the Department of Mental Hygiene and Correction 
as specially qualified in the diagnosis of mental or related illnesses.’ 
This permits courts to receive as evidence written medical reports 
from licensed physicians working in public hospitals. The new law 
contemplates that designated examiners will be physicians in mental 
hospitals licensed by the division of mental hygiene. “Hospital” means 
the mental or psychopathic wards of general hospitals, public or pri- 
vate. It also includes all hospitals licensed by the division of mental 
hygiene equipped to provide in-patient care and treatment for the men- 





10 See Weihofen, “The Definition of Mental Illness,” 21 Ohio St. L.J. 1, 15 (1960). 
11 See the discussion of Ohio Rev. Code § 5122.15, infra. 

12 Ohio Rev. Code § 5122.01(A). 

13 See 57 Ross, op. cit. supra note 2, at 952 fn. 29. 

14 Ohio Rev. Code § 5122.01(D). 

15 Ohio Rev. Code § 5122.01(E). 
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tally ill.'* “Public hospital” is limited to the state supported hospitals.”* 

Under the old law a person afflicted with mental illness requiring 
psychiatric treatment or care faced the following procedure. When an 
affidavit had been filed in the probate court, the judge would issue a 
“warrant of detention.” The person was then “detained” in a “place 
of detention” until the hearing. After the hearing, if it was determined 
that he was a mentally ill individual subject to treatment, the court 
“committed” him to an institution for the mentally ill. After ‘“com- 
mitment” he became an “inmate.” 

The new law attempts as much as possible to remove this termi- 
nology from the area of criminality. The objective is to remove the 
unnecessary legal or social stigma attached to the use of legalistic phra- 
seology inferring that a mentally ill person is guilty of a crime. 
Throughout the Revised Code “indeterminate hospitalization” replaces 
“commitment,” “patient” replaces “inmate,” “hospital” replaces “insti- 
tution,’ and “warrant of detention” and “place of detention” have 
been dropped. 

VoLUNTARY ADMISSIONS 


The concept of voluntary admissions has been unanimously recog- 
nized by the authorities in the mental health field as the best possible 
procedure for the treatment and care of the mentally ill.’* While 
various reasons are suggested why the voluntary admissions procedure 
is not used more often, the law in Ohio dealing with the procedure has 
been sufficiently restrictive to generally discourage wide use. Insofar 
as the law is concerned, the new law has eliminated much of the source 
of difficulty in relation to voluntary admissions. 

The age limitation for persons who may apply for voluntary ad- 
mission without the consent of a guardian is lowered from twenty-one 
years to eighteen years of age.’® Young men and women of late teen 
years are generally sufficiently responsible and have a sufficient aware- 
ness of their condition that they should not be prohibited from en- 
tering a hospital by the mere reason of age alone. The situation is fur- 
ther aggravated by the many teenage men and women who are now 
transient and living within a local community, while the guardian or 
parents of such a person may be living out of the state. The provision 
of the old law that a minor under eighteen years of age or an adult 
incompetent may be admitted by the guardian or one having custody 
of such person is retained.” 





16 Ohio Rev. Code § 5122.01(F). 

17 Ohio Rev. Code § 5122.01(G). 

18 See, e.g., Lindman and McIntyre, op. cit. supra note 3, at 107-08 (1961); 
Guttmacher and Weihofen, Psychiatry and the Law 305-08 (1952). 

19 Ohio Rev. Code § 5122.02. 

20 [bid. 
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The requirement that an applicant for voluntary admission must 
be a resident of the hospital district where such application is made 
when the application is made to a public hospital has been modified by 
the new law to apply only to residents of the state.2? This modification 
was necessary to clear up a difficult situation often created by the prior 
law. If a non-resident of the state of Ohio had applied to a public 
hospital for voluntary admission, he would necessarily have to be re- 
fused since he would have had to be a resident of the hospital district 
wherein the application was made and this requirement could not be 
met. Situations previously arose in which non-residents, while visiting 
or traveling in the state, became so emotionally ill that they needed 
and wanted treatment and yet were refused admission to public hos- 
pitals.”* 

The duty of the head of a public hospital to discharge a voluntary 
patient who has recovered or whose hospitalization he determines to be 
no longer advisable is clearly stated.** The prospective voluntary 
patient receives a clear indication from the law that he shall not be 
kept in the hospital for an extended period after his illness has been 
eliminated. This serves to assure the patient and will be an incentive to 
apply for voluntary admission. In addition the head of the hospital 
has the right to discharge any voluntary patient if to do so will con- 
tribute to the most effective use of the hospital.** This provision rec- 
ognizes the difficulties in hospital supervision and administration 
where it may be impossible, facilities-wise, to keep a voluntary patient 
in the hospital. 

In non-emergency cases public hospital officials have a statutory 
duty to admit voluntary patients subject to the availability of suitable 
accommodations.** A voluntary patient is admitted in all cases in- 
volving medical emergency. No method can be more destructive of a 
voluntary admissions policy than a systematic refusal of voluntary 
applications by hospital officials. Some hospital officials’ non-approval 





21 Jbid. 

22 While the new law allows the non-resident to be admitted as a voluntary 
patient, the existing rules on state financial responsibility for non-residents have not 
been changed. Thus a non-resident would be admitted where he could pay for 
hospitalization or where he is a resident of a state which, like Ohio, has enacted the 
Interstate Compact on Mental Health. In the latter case, he would probably remain 
in the Ohio hospital for short-term treatment, or if the period of treatment is lengthy, 
he might be transferred to his state of residence under Article III of the Compact. See 
Ohio Rev. Code §§ 5123.60 and 5123.63 (Page Supp. 1960). 

23 Ohio Rev. Code § 5122.02. 

24 bid. 

25 Ibid. Under the prior law hospital officials had absolute discretion in admitting 
or refusing voluntary applicants. See Ohio Rev. Code § 5123.44 (1953), repealed. 
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of the patient’s right of release upon request has been suggested as 
one cause of such refusals.** The new law expresses a legislative policy 
that voluntary admission applicants shall not be denied admission 
without good cause. With this new statutory provision and strong 
adherance to the principles behind the statute by the division of mental 
hygiene, there is a probability that such an obstacle to voluntary ad- 
missions, if it exists, will be corrected. 


The requirement that a medical certificate accompany the appli- 
cation has been eliminated.*” Such red tape prerequisites have generally 
been considered as unreasonable hindrances to voluntary admissions. 

The rights of a voluntary patient while in the hospital have been 
vastly expanded under the new law.** On this point the new law is in 
accord with the recommendations of leading authorities that clear statu- 
tory guarantees be provided so that legal and civil rights shall not be 
abridged except where medically necessary. This is an incentive for 
the increased use of the voluntary admissions approach.” The volun- 
tary patient’s right to release upon written application is retained with 
several important modifications. The request for release may be made 
by the patient, the patient’s parent, spouse or adult next of kin.*° Per- 
mitting persons other than the patient to request release gives added as- 
surance to the prospective patient that he may not be held in a hospital 
without judicial action against his wishes. An important qualification 
on the right of persons other than the patient to request release is the 
provision that when such request is made, release may be conditioned 
upon the patient’s consent.*' In the event of a disagreement the patient 
should have the right to remain in the hospital.*” If the patient is under 
18 years of age, his request for release is conditioned upon the consent 
of his guardian. The last important qualification on the right to release 
is the provision for commencement of judicial proceedings for hospitali- 
zation by the hospital authority. This is restricted to those situations 
where release would be “. . . unsafe for the patient or others. .. .”** If 
the patient is potentially dangerous to himself or others, the right to 





26 See Lindman and McIntyre, op. cit. supra note 3, at 110. 

27 Compare Ohio Rev. Code § 5122.02 with Ohio Rev. Code § 5123.44 (1953), 
repealed. 

28 These rights are discussed in the part dealing with Patients’ Rights and Com- 
petency, infra. 

29 See, e.g., Lindman and McIntyre, op. cit. supra note 3, at 111; Ross, “Hospitali- 
zation of the Voluntary Patient,” 53 Mich. L. Rev. 353 (1955). 

30 Ohio Rev. Code § 5122.03. 

81 Ohio Rev. Code § 5122.03(A)(1). 

32 Draft Act, op. cit. supra note 5, at 21. 

33 Ohio Rev. Code § 5122.03(A)(3). Under the old law release could be postponed 
in all cases. Ohio Rev. Code § 5123.45 (1953), repealed. 
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hospitalize the patient should be treated substantially the same whether 
the patient is in or out of the hospital.** A statutory duty is imposed 
upon the head of the hospital to provide reasonable means and arrange- 
ments for informing voluntary patients of the right to release and as- 
sisting them in making the request for release.*® Without such pro- 
vision the availability of the right may have little or no real meaning.*® 

A difficult problem arises in determining the length of time which 
should elapse after a request for release before the hospital official must 
release the patient or institute judicial proceedings.** An eloquent 
argument was made by several psychiatrists that a rather long period 
should be permitted to allow the hospital officials to fully evaluate the 
case and to give the patient a cooling-off period. Often the patient will 
change his mind after reflection, particularly when he is in an early 
period of adjustment. The new law provides for a ten day cooling-off 
period.** 

An addition in the new law with respect to patients’ rights which 
is peculiar to voluntary patients is the immunity of a voluntary patient 
from judicial proceedings for hospitalization.*® If the prospective 
voluntary patient considers voluntary hospitalization as a first step in 
judicial hospitalization, this is a natural deterrent to the use of the 
procedure. Under the new law a voluntary patient may retain his 
status so long as he desires, and judicial hospitalization cannot be 
commenced until a request for release is presented. This provision 
places no limitation upon a guardianship proceeding in the event such 
is deemed necessary to protect a patient’s estate. 


INVOLUNTARY NONJUDICIAL HOSPITALIZATION 


Involuntary hospitalization refers to hospitalization procedures 
which are not originally initiated by the patient or his guardian.*° Sec- 





34 Similarly, if the patient can be safely released, there is no good reason to hold 
him. Subsequent judicial proceedings may be commenced after the patient leaves the 
hospital. 

35 Ohio Rev. Code § 5122.03(B). 

36 Lindman and McIntire, op. cit. supra note 3, at 113; 53 Ross, op. cit. supra 
note 26, at 377-80. The American Bar Foundation Study indicates only three states have 
the important statutory duty of informing voluntary patients of their right to release 
upon request. Ill. Rev. Stat. ch. 91%4, § 5-2 (1950); La. Rev. Sat. §§ 28:51, 28:98.1 
(Supp. 1958) ; Tex. Mental Health Code art. 5547-24(a) (Supp. 1958). 

387 The Draft Act provides 48 hours. Draft Act, op cit. supra note 5, at 5. 

38 Ohio Rev. Code § 5122.03(A)(3). Several authorities have suggested a similar 
time limit would be appropriate. See Ross, “Hospitalizing the Mentally Ill—Emergency 
and Temporary Commitments,” 1955-1956, Current Trends in State Legislation 483, 
484; Curran, “Hospitalization of the Mentally Ill,” 31 N.C. L. Rev. 274, 279 (1953). 

39 Ohio Rev. Code § 5122.03(B). 

40 See Lindman and McIntyre, op. cit. supra note 3, at 108-09; Draft Act, op. 
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tion 5122.05 sets forth the basic authority of all hospitals and the duty 
of the public hospital in medical emergency situations to receive 
patients pursuant to involuntary hospitalization procedures. A manda- 
tory duty is placed on the public hospital to receive patients in “. . . 
psychiatric medical emergencies. . . .” One of the purposes of this new 
duty is to effectuate the legislative intent that emotionally ill persons 
will be taken to a facility where treatment and proper care can be given. 
The proper operation of this method requires the full cooperation of 
the law enforcement agencies. If they have a dangerously ill person on 
their hands, they are going to put him somewhere—f not in a hospital, 
then in a jail. Specific authority is given to hospitals to admit, observe, 
diagnose, care for and treat all involuntarily hospitalized patients.* 
This has corrected an ambiguity in the old law which did not spell out 
the authority of hospitals to act other than as custodian in emergency 
cases.** In many instances the hospital officials followed the safe ap- 
proach and did not treat emergency cases even though the situation 
strongly called for treatment. 

Section 5122.06 is a new hospitalization procedure in Ohio. It pro- 
vides for hospitalization by medical certification where a person is in 
need of treatment and is incapable of or does not wish to seek admission 
voluntarily but would not object if others sought his admission.** The 
use of this procedure is conditioned upon the lack of objection in writing 
by the prospective patient.** The procedure may be initiated by a “. . . 
friend, relative, spouse, or guardian of the individual, a health or public 
welfare officer, or the head of any institution in which such individual 
may be... .”*° There is no requirement that the party making the applica- 
tion bring the individual to the hospital. As an example of the use of 
this procedure, the head of a non-mental hospital could make applica- 
tion with respect to a patient who, while being treated for some physical 
illness, has become mentally ill, and could arrange directly for the 
patient’s transfer to a mental hospital or could call upon a friend or 
relative of the patient to effect the transfer.*® 

The medical certification, which must state that the individual has 
been examined and is in such condition that he requires hospitalization, 





cit. supra note 5, at 22. Actual compulsion need not be present. For example, hospitali- 
zation cannot be effected under Ohio Rev. Code § 5122.06 over the written protest of the 
prospective patient. 

41 Ohio Rev. Code § 5122.05. 

42 See Ohio Rev. Code § 5123.22 (1953), repealed. 

43 The non-protested admission is a part of the Draft Act and is now employed 
by fourteen states. Lindman and McIntyre, op. cit. supra note 3, at 35. 

44 Ohio Rev. Code § 5122.06. 

45 Ohio Rev. Code § 5122.06(A). 

46 Draft Act, op. cit. supra note 5, at 23. 








668 OHIO STATE LAW JOURNAL [Vol. 22 


must be accompanied by two medical reports and signed by two licensed 
physicians.**7 To prevent possible misuse of the procedure, one of the 
certifying physicians must have no financial connection with the hospi- 
tal to which the application is made. By implication one of the physi- 
cians may be a member of the hospital staff. The requirement is ful- 
filled if the individual has been certified by his physician and then, upon 
arrival at the hospital, is examined and certified by a physician of the 
hospital staff. To prevent the use of stale certificates, a certificate can- 
not be used to hospitalize an individual after the expiration of ten days 
from the date of the examination.** The condition of the individual, in 
order for the non-protested procedure to be used, must meet the condi- 
tions for judicial hospitalization, i.e., he must be dangerous or lack 
the capacity to make responsible decisions with respect to hospitaliza- 
tion.*® 

Section 5122.18 and Section 5122.24 directly relate to and qualify 
the non-protest involuntary procedure described above and should be 
understood as a part of that procedure. These sections apply to and 
are equally important in the other nonjudicial involuntary hospitaliza- 
tion procedures.’ Section 5122.24 relates to the patient’s right to re- 
lease upon written request." The written request may be made by the 
patient or “. . . by his legal guardian, spouse, or adult next of kin. . . .””” 
Permitting persons outside the hospital to request the patient’s release 
helps insure that his freedom will not be denied by misuse of the non- 
judicial procedures. A written request is required in order to avoid 
problems of evidence. The patient must be released within ten days 
after receipt of the request.** The policy factors behind allowing a 
ten-day cooling-off period prior to release are similar to the factors 
permitting the same delay in release of voluntary patients.** During 
the ten day period the head of the hospital may certify to the probate 
court that the release “. . . would be unsafe for the patient or 
others... .”*° If such certification is made, release is postponed,** and 
appropriate judicial proceedings must be commenced within ten days.” 





47 Ohio Rev. Code § 5122.06(B). 

48 [bid. 

49 Ibid. See the discussion relating to note 8, supra. 

50 The requirements of Ohio Rev. Code § 5122.18 and § 5122.24 must be met when 
hospitalization is under Ohio Rev. Code §§ 5122.07, 5122.08, 5122.09, and 5122.10. 

51 Compare Draft Act, op. cit. supra note 5, at 14, 33. 

52 Ohio Rev. Code § 5122.24. 

53 Ibid. 

54 See the discussion relating to notes 33, 34, supra. 

55 Ohio Rev. Code § 5122.24. 

56 Ohio Rev. Code § 5122.32. 

57 Ohio Rev. Code § 5122.24. 
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A mandatory duty is imposed upon the head of the hospital to inform 
the individual of his right to release.** 

The release provisions relating to involuntary hospitalization have 
real meaning. They afford true protection for the individual who 
should not be in the hospital and wants to be released. They also pro- 
vide a substantive answer to constitutional objections since upon re- 
quest of the patient release or immediate judicial inquiry is effected."® 

Section 5122.18 provides that in nonjudicial involuntary hospital- 
ization procedures notice of hospitalization shall be immediately given 
“. , . to the patient’s legal guardian, spouse, or next of kin, if known.” 
Thus a patient cannot be secretly taken into a hospital without judicial 
inquiry and held incommunicado without notification to those who are 
dear to him and can help him. The requirement of notice to those out- 
side the hospital also completes the protection of the release provisions 
since the patient’s presence in the hospital is made known to those who 
can request his release under Section 5122.24. 

Situations may arise where the Section 5122.06 certification has 
been made and the person objects but an element of danger exists. In 
these circumstances, if the certification “. . . states a belief that the indi- 
vidual is likely to injure himself or others if allowed to remain at 
liberty . . .” legal compulsion may be used to hospitalize the person.® 
The provision does not require that an immediate emergency situation 
has arisen so long as the real possibility of a future emergency exists. 
The filing of such a certification with a public hospital or the probate 
court authorizes the head of the hospital® or the judge to order the 
appropriate authorities to transport the person to a hospital. Under 
this section and in all emergency hospitalization procedures, a general 
hospital not licensed by the division of mental hygiene may be used. 
However, a limitation is placed on an unlicensed hospital in the hospi- 
talization of emergency cases in that at the end of five days the indi- 
vidual must be transferred to a licensed hospital or be discharged.* 
The use of unlicensed hospitals for emergency situations broadens the 
possible facilities available to the authorities and thus lessens the likeli- 
hood that jails and other undesirable places will be used for detention. 

Sections 5122.08, 5122.09, and 5122.10 are the new emergency 


58 Jbid. See note 36, supra and the discussion relating thereto. 

59 See Lindman and McIntyre, op. cit. supra note 16, at 35. 

60 Ohio Rev. Code § 5122.07. 

61 Ohio Rev. Code § 5122.07 reads “. . . commissisioner of the division of mental 
hygiene or his designee . . .” but the head of a public hospital may be the commissioner’s 
designee for the purpose of ordering a person transported to a hospital pursuant to 
Ohio Rev. Code §§ 5122.07 and 5122.09. 

62 Also see Ohio Rev. Code §§ 5122.07, 5122.08 and 5122.10. 

63 Ohio Rev. Code § 5122.19. 
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admission provisions.* Section 5122.08 is the standard emergency pro- 
cedure to deal with critical situations. Hospitalization pursuant to this 
procedure requires an application, supported by a certification by a 
licensed physician, stating that the individual is likely to cause injury 
to himself or others if not immediately restrained. Because of the emer- 
gency nature of the situation, the application may be made by any 
person. To avoid misuse of stale certificates, the certificate expires 
three days after the date of examination. Section 5122.08 changes 
the old law in two important respects. Under the old law no medical 
certificate is needed.® The requirement of a medical certificate, when 
the time is available to obtain one, is a necessary safeguard to the indi- 
vidual when compulsory hospitalization is forced upon him. The other 
change is the removal of the time limitation of five days that the indi- 
vidual can be detained under the emergency procedure.** When a 
person has become mentally ill to the extent that he becomes immedi- 
ately dangerous, it would seem that a hospital, where he can receive 
proper treatment, is the proper place for the person. If the patient is 
in the hospital and does not object, it seems unnecessary that he must 
either be released within a very short time, when treatment would 
probably be ineffective, or be subjected to judicial hospitalization with 
the attendant social stigma and difficulties. Thus the removal of the 
time limitation seems to be in line with more modern hospitalization 
procedures, so long as additional safeguards are provided to insure 
that the emergency procedure has not been misused. 

In addition to the patient’s right to release upon request,® a duty 
is placed upon the hospital to hold an examination within five working 
days after the date of admission of patients admitted pursuant to any 
of the emergency procedures.** Section 5122.09 provides procedure 
for legal compulsion, when necessary, to transport an individual to the 
hospital who has been certified in accordance with Section 5122.08. 

Section 5122.10 is designed for the emergency situation where 
time will not permit a certification or other procedural steps. For 
example, a person may become so violent and dangerous at night or on 
a week end as to threaten immediate harm if allowed to remain at 
liberty for the time necessary to obtain a certification. In this event 
any public health or police officer, doctor or sheriff acting upon his own 





64 Replacing Ohio Rev. Code § 5123.22 (1953), repealed. 
85 See id. 
66 See id. 
67 See the discussion relating to notes 48-56, supra. 
68 Ohio Rev. Code § 5122.19. The duty is enforced by requiring release of the 
patient if the examination is not held within the prescribed time. 
69 The procedure is the same procedure used under Ohio Rev. Code § 5122.07. 
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belief may transport the person to a hospital.” He may do so under 
two circumstances: where he believes that the person is likely to injure 
himself or others if allowed to remain at liberty pending certification 
by a licensed physician; and where certification has been made but has 
not been filed as required by Section 5122.07 or 5122.09 and the officer 
believes that the individual is likely to injure himself or others if 
allowed to remain at liberty pending such filing and order as provided 
in those sections."* The procedure is desirable and necessary in order 
to keep psychotic emergency cases out of undesirable places of deten- 
tion such as jails.” 

The major problem with emergency procedures where an officer 
or sheriff may act upon his own initiative in transporting a dangerously 
and violently emotionally ill person to a hospital is the general nonuse 
of such sections. Possible reasons for the nonuse are either that the 
procedures upon arrival at the hospital, so far as the officer is con- 
cerned, are too burdensome and complicated or that the use has been 
discouraged by systematic refusals by the hospital officials to admit 
the patient. Another reason for nonuse of such procedures may be the 
fear of the transporting official that he may be subjected to civil lia- 
bility in the event that he is wrong in his layman’s diagnosis. These 
three objections have been minimized by the new law. A mandatory 
duty is placed upon the public hospital to receive patients in emergency 
psychiatric situations.** The procedure after transporting the person 
to a hospital has been simplified to the mere giving of a statement 
stating the circumstances under which the individual was taken into 
custody and the reasons for- the officer’s belief that hospitalization is 
necessary."* Upon the showing of good faith, the transporting official 
is relieved from any criminal or civil liabilities which may result from 
an incorrect diagnosis.**° The new statute sets forth a definite state- 
ment of legislative intent that emergency cases should be admitted to 
hospitals rather than jails and sets up a simplified procedure for ad- 
mission of these cases. Whether this ideal can be realized in practice 
depends largely on close and continued cooperation between local en- 
forcement agencies and the hospitals. 





70 Ohio Rev. Code § 5122.10. 

71 [bid. 

72 The prior law authorized the use of jails as a place of detention for short 
durations. Ohio Rev. Code 5123.22 (1953), repealed. This authorization is eliminated 
and the use of jails as places of detention is authorized only in extreme urgencies. 
Ohio Rev. Code § 5122.17. When the urgency ends the authorization ends. 

73 Ohio Rev. Code § 5122.05. 

74 Ohio Rev. Code § 5122.10. 

75 Ohio Rev. Code § 5122.34. 
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JupictaL HosPITALIzATION 


Judicial hospitalization is commenced by the filing of an affidavit. 
Any person or persons may file the affidavit.” The form of the affidavit 
and the information it must contain rests with the discretion of the 
division of mental hygiene.” The affiant may file on the basis of in- 
formation instead of actual knowledge, but the probate court may re- 
fuse an affidavit based on information.”* The court may also refuse 
an affidavit until such time as it is accompanied by a certificate from a 
licensed physician that the individual is mentally ill and should be 
hospitalized.” These latter provisions are aimed at groundless or mali- 
cious applications. If the judge has doubt that the affiant is in good 
faith or doubts the affiant’s ability to reasonably evaluate another’s 
actions or has other suspicions, he may require further proof of the 
condition of an alleged mentally ill person before proceeding further. 
The certification requirement is generally considered to be a desirable 
and effective method of preventing unnecessary proceedings.*° 

Upon receipt of the affidavit the judge may require the individual 
to be hospitalized immediately where he “. . . is likely to injure himself 
or others, . . . or needs immediate hospital treatment.”** The prior 
law required immediate detention by means of a warrant upon receipt 
of an affidavit.*? Thus an individual would be jailed or hospitalized 
immediately prior to any hearing without compelling reason. The judge 
should have the discretion to determine under what circumstances 
immediate detention is necessary, and the new law makes provision for 
such discretion. 

After judicial proceedings have been initiated, the court is re- 
quired to give notice to various interested parties of any hearings. 





76 Ohio Rev. Code § 5122.11. Under the prior law persons who could file an 
affidavit were limited to certain classes, i.e., residents of the country. Ohio Rev. Code 
§ 5123.18 (1953), repealed. As a consequence, court actions have arisen on the sole 
ground that the affiant was not a county resident. It hardly seems probable that 
residence would have relevance on the issue of mental illness, but this could have been 
the decisive factor in determining whether a patient should be released from the 
hospital, regardless of the mental condition of the patient involved. 

77 Ohio Rev. Code § 5122.11. The old law required specific information. Ohio 
Rev. Code § 5123.18 (1953), repealed. 

78 Ohio Rev. Code § 5122.11. 

79 Ibid. 

80 See Lindman and McIntyre, The Mentally Disabled and the Law 24 (1961); 
Ross, “Commitment of the Mentally Ill: Problems of Law and Policy,” 57 Mich. 
L. Rev. 945, 967 (1959). 

81 Ohio Rev. Code 5122.11. The mandatory “arrest” has received strong criticism. 
See Curran, op. cit. supra note 38, at 281-82. 

82 Ohio Rev. Code § 5123.19 (1953), repealed. 

83 Ohio Rev. Code § 5122.12. 
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The notice requirements are substantially the same as the old law with 
one important qualification. The old law provides that if the court has 
reason to believe that notice to the patient would be harmful to his 
condition, notice to such patient may be omitted.** While omission of 
notice under these circumstances has been considered desirable, serious 
constitutional questions have been raised where notice has been omit- 
ted.*° The new law provides that notice to the patient may be dispensed 
with only if a guardian ad litem is appointed for receipt of such notice.*® 
Where a guardian ad litem is appointed, he continues to represent the 
person throughout the action on the affidavit. 


Section 5122.13 introduces a new method of providing the court 
with more complete information and evidence in cases of mental illness. 
It provides that upon receipt of an affidavit or reliable information the 
probate court may order an investigation by court-appointed social 
workers or by the county welfare department.*’ This investigation may 
be useful in a variety of situations. For example, in committee hearings 
evidence was presented that in several instances doctors treating patients 
for physical difficulties became aware that the patient was mentally 
ill and needed treatment. The doctor, for one reason or another, could 
not or would not go through the procedures necessary for hospitaliza- 
tion. The doctor would call the probate court and request help which 
often was refused unless the doctor initiated commitment proceedings. 
The patient would not be hospitalized and tragedy often resulted. 
Under the new law the probate court has the authority and facilities to 
investigate such situations and initiate hospitalization proceedings 
where necessary. Another of the expected common uses of the new 
procedure is to investigate suspicious affidavits. 


After the proceedings have been commenced and notice given, 
the probate court appoints at least one licensed physician to examine 
the individual in an atmosphere not likely to have an injurious effect 
on his mental condition.** In two situations the court need not appoint 
a physician for examination. If the court has previously required a 
medical certification to accompany the affidavit, that medical report 





84 Ohio Rev. Code § 5123.21 (Page Supp. 1960), repealed. 

85 See Lindman and McIntyre, op. cit. supra note 80, at 25 fn. 92. 

86 Ohio Rev. Code § 5122.12. Only Washington has a similar provision for 
protection of the patient. See Wash. Rev. Code § 71.02.140 (1958). In 1959 Professor 
Ross suggested that the Washington statute is the only adequate one in this respect. 
57 Ross, op. cit. supra note 80, at 969. 

87 Ohio Rev. Code § 5122.13. Only Minnesota has a similar statute. See Minn. 
Stat. § 525.752 (1959). Such a provision has been recommended as worthwhile. Ross, 
op. cit. supra note 80, at 968. 

88 Ohio Rev. Code § 5122.14. 
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may be used.*® Where the individual is already in the hospital, the 
court may use the written report of the head of the hospital as medical 
evidence.*° 

The hearing is required to be held in a physical setting not likely 
to be injurious to the patient. This would include the hospital or the 
patient’s home. The patient is not required to be present if such pres- 
ence would be injurious to him.*' These new provisions provide needed 
changes because of the often traumatic effect of the hearing. As one 
writer stated: 

It is widely recognized that when the formal hearing is con- 
ducted in public with the patient compelled to be present the 
cumulative effect of the whole procedure is often medically harm- 
ful. The paranoiac is already suffering from the feeling that society 
is conspiring to punish him. If he is required to sit in a courtroom 
and listen to his physician and family testify against him, the 
experience will confirm his suspicions and make psychiatric treat- 
ment much more difficult.” 


Other new provisions include the right to present and cross-examine 
witnesses, the power of the court to receive all evidence it deems mate- 
rial, the notice to the patient of his right to secure counsel and the 
power of the court to appoint counsel.** 

The new procedure subsequent to the hearing is a departure from 
existing mental health laws and perhaps will be the most beneficial 
aspect of the new law. After completion of the hearing the court has 
two alternatives. It discharges the person if it finds such person is not 
mentally ill. It orders the person to a temporary observation and treat- 
ment period not to exceed ninety days if it finds there is probable cause 
to believe such person is mentally ill and in need of treatment.** The 





89 Ibid. Only Illinois has a similar option. See Ill. Rev. Stat. ch. 9114 (1957). 
While a medical examination is desirable so the court will have medical evidence at the 
hearing, if the court has required a medical examination prior to accepting the affidavit 
there is no real need for a duplication unless the case is contested. See 57 Ross, 
op. cit. supra note 80, at 968. 

90 Ohio Rev. Code § 5122.14. 

91 Ohio Rev. Code § 5122.15. 

92 57 Ross, op. cit. supra note 80, at 970. 

93 Ohio Rev. Code § 5122.15. The Draft Act and the American Bar Foundation 
study suggest every patient should be represented by counsel. Lindman and McIntyre, 
op. cit. supra note 80, at 29. Such a provision was objected to as an unnecessary ex- 
pense since the majority of cases are uncontested. The issue has been raised whether 
patients have a real chance to contest the case without the aid of counsel. See 57 Ross, 
op. cit. supra note 80 at 971. 

94 Ohio Rev. Code § 5122.15. Under the prior law an observation period was 
permissive. See Ohio Rev. Code § 5123.23 (Page Supp. 1960), repealed. Ohio Rev. 
Code § 5122.15 provides “. .. the court may order...” and upon first impression 
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mandatory temporary period should ultimately help to reduce the num- 
ber of patients in mental hospitals. Many patients in mental hospitals 
are there due to the aging process.* Often in cases of senility, as well 
as other types of mental illnesses, relatively short treatment periods 
may permit a patient to become sufficiently recovered so that continued 
hospitalization in a mental hospital is no longer justified. The past 
tendency, to continue judicial hospitalization beyond that time, should 
be lessened because a re-evaluation after ninety days is automatic. For 
the temporary period the court may order the patient to a public hos- 
pital, private hospital, United States government agency, community 
mental hygiene clinic or private psychiatrist.°* The use of private 
facilities is conditioned upon the consent of the facility. The expand- 
ed facilities available to the court gives it wide discretion to meet 
the specific situation with the desired course of action. Of course, 
potentially, the person may stay in the community and continue nor- 
mal social and business relations during this period. This also envi- 
sions the increased future use of roving psychiatric units, temporary 
care hospitals, and local mental health clinics to treat mentally ill 
persons in the early stages of their illness.*" 

At any time during the observational and treatment period the 
patient may apply for voluntary admission to a hospital, and the pro- 
ceedings will be terminated upon admission.** The application will be 
treated according to the rules previously discussed relating to voluntary 
admissions. This provision should add great impetus to patients en- 
tering the treatment situation on a voluntary basis. Its use will reduce 
the stigmas attached to judicial hospitalization and prevent the result- 





this may erroneously seem permissive. However, only two alternates are indicated 
after completion of the hearing, and the legislative intent was clear that only two 
alternatives at that stage existed. The term “may” is only used to indicate the court 
has alternate facilities available. The term “may” is used in the same manner sub- 
sequently in section 5122.15 when referring to the court’s procedure after the temporary 
period has expired and was used in the same manner in Ohio Rev. Code § 5123.23 
(Page Supp. 1960), repealed. 

95 See 53 Ross, op. cit. supra note 29, at 392; Whitmore, “Comments on a Draft 
Act for the Hospitalization of the Mentally Ill,” 19 Geo. Wash. L. Rev. 512, 528 (1951). 

96 Ohio Rev. Code § 5122.15. 

97 Presently Ohio is among the leading states in the use of temporary case hospitals. 
See 1955-56 Ross, op. cit. supra note 38, at 500; Elder and Benimoff, “The Purpose 
of Receiving Hospitals,” 47 Ohio St. Med. J. 531 (1951). 

98 Ohio Rev. Code § 5122.15. Automatic termination is not specifically provided 
but Ohio Rev. Code § 5122.03 requires that no judicial proceedings will be commenced 
with respect to a voluntary patient. Automatic termination is further supported by 
the language of Ohio Rev. Code § 5122.15: “If, at the end of the ninety-day period, 
there has been no disposition of the case... by ... voluntary admission... .” 
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ing loss of competency. Certainly the provision is a worthy experiment 
in the mental health field. 

During or at the expiration of the temporary period, the facility 
reports its findings to the court, and the court may discharge the patient 
or order indeterminate hospitalization.” The court is authorized to use 
the facility’s report as evidence, but the final determination remains 
with the court. To order indeterminate hospitalization the court must 
find that the patient is “. . . a mentally ill individual subject to hospital- 
ization by court order. . . .”"°° Indeterminate hospitalization may be 
ordered to a public hospital, government agency, private hospital, 
county home, relative, friend or any other suitable place.” 


PATIENT RIGHTS AND COMPETENCY 


The new law introduces into Ohio the modern concept of statutory 
protection of rights of a hospitalized patient. When a patient is being 
treated in a mental hospital, restrictions must be placed on certain 
rights because of the very nature of the illness, i.e., the right to receive 
visitors or communicate with others. In Ohio the extent of these restric- 
tions in the past has depended upon individual hospital procedure. The 
new law places statutory limitations upon the hospital authorities. Aside 
from safeguarding the patient from hospital abuses the statutory guar- 
antees have the purpose of creating a sympathetic public attitude to- 
ward hospitalization and mental hospitals generally.*°* The statutory 
guarantees enacted by the new law correspond generally with better 
mental hospital administration. 

Section 5122.27 provides that every patient shall be entitled to 
humane care and treatment and, to the extent possible, care and treat- 
ment in accordance with the highest medical standards. The mainte- 
nance of such standards are primarily legislative problems, not a 
hospital problem alone. 





99 Ohio Rev. Code § 5122.15. The statute does not specifically state the facility 
may return the patient to the court with the recommendation of indeterminate hos- 
pitalization prior to the expiration of the temporary period but this is necessarily im- 
plied. The statute does autHorize the court to order indeterminate hospitalization prior 
to the expiration of the temporary period. The purpose of this authorization is to end 
the temporary period when the court deems such is advisable. Many situations may 
arise where it is advisable that the facility recommend indeterminate hospitalization 
prior to the expiration of the temporary period, i.e., the patient may be treated 
and observed while remaining in the community and he may become uncooperative or 
his condition may deteriorate. 

100 Ohio Rev. Code § 5122.15. For the definition see the discussion relating to 
note 7, supra. 

101 Ohio Rev. Code § 5122.15. 

102 57 Ross, op. cit. supra note 80, at 980; U.S. Public Health Service, Pub. No. 
51, A Draft Act Governing Hospitalization of the Mentally Ill (rev. ed. 1952). 
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Section 5122.28 requires that mechanical restraints shall not be 
used unless required by the medical needs of the patient, and any use 
of such restraints shall be made part of the clinical record of the 
patient. Whether mechanical restraints upon the movements of patients 
are ever justified has been strongly doubted.*** However, the use of 
restraints seems a medical reality so long as the state mental health 
funds are insufficient to provide adequately for the care and treatment 
of the mentally ill..°* The new provision adds a needed control over 
possible abusive use of mechanical restraints. 

Section 5122.29 gives broad protection to the patient’s rights of 
communication and visitation. So long as the rights do not conflict 
with orderly hospital functioning or with the patient’s best interest, 
the patient is entitled to communicate and to receive visitors freely. 
Any limitations imposed upon those rights due to such conflict must be 
made a part of the clinical record of the patient.’ In addition, the 
patient has the unrestricted or absolute right to communicate by sealed 
letter with the division of mental hygiene and the probate court and to 
communicate by any means with his physician and attorney.’ The 
patient has the absolute right to receive visits from his personal physi- 
cian.’°’ The unrestricted rights of the patient are effective deterrants 
to potential “railroading.” A patient cannot lawfully be held incom- 
municado and his right of correspondence extends to his most effective 
relief, his attorney. 

Section 5122.31 provides that patient records shall be kept con- 
fidential except under certain circumstances. This requirement includes 
hospital and court records. An exception is made for court journal 
entries and docket entries, presumably for the benefit of those con- 
cerned with property and contract problems of patients since judicial 
indeterminate hospitalization still results in incompetency.’** Records 
may be disclosed in the following circumstances: upon consent of the 
identified patient and approval of the request by the hospital or court; 
when necessary in court proceedings, i.e., incompetency proceedings; 
and when necessary to carry out the provisions of Chapter 5122.'”” 
This section is designed “. . . to protect patients and those whose 





103 The American Bar Foundation study presents a strong argument against the 
use of mechanical restraints. Lindman and McIntyre, op. cit. supra note 80, at 145-47. 
The Draft Act suggests restraints are permissible in some cases. Draft Act, op. cit. supra 
note 102, at 34. 

104 57 Ross, op. cit. supra note 80, at 1002-03. 

105 Ohio Rev. Code § 5122.29. 

106 Jbid. 

107 bid. 

108 See Ohio Rev. Code § 5122.36. 

109 Ohio Rev. Code § 5122.31. 
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hospitalization has been sought . . . against the morbidly or maliciously 
curious who may, by taking advantage of the stigma which mental ill- 
ness still connotes to many minds, cause social or economic injury to 
the individuals involved and their families. . . .”"*® A related protec- 
tion against unnecessary publicity is the provision that the court shall 
exclude from the hearing all persons not having a legitimate interest.’ 

The right of habeas corpus is preserved,’” and notice is given to 
interested parties in the event of transfer from one public hospital to 
another.''* The preservation of the right of habeas corpus merely re- 
states what is already the law. Notice in the event of transfer gives 
assurance to the patient that his relatives and friends know of his 
whereabouts and he will receive visits. 

A disappointing feature of the new law is the failure to separate 
judicial hospitalization from incompetency. Indeterminate hospital- 
ization by court order automatically results in incompetency.** This 
continuing archaism in the Ohio law conflicts with legislative trends 
in other states’ and with the recommendations of leading mental 
health authorities..** The objection to a change in the law in this 
respect centered around the argument that mentally ill patients who re- 
quire judicial hospitalization need protection from their improvident 
acts. This is premised on the theory that all mentally ill individuals 
who are indeterminately judicially hospitalized are in fact legally in- 
competent. The justification for the law has no more validity than the 
premise, and this premise is completely fallacious. It is widely recog- 
nized that many mentally ill persons subject to hospitalization by 
court order are quite competent.’”” 





110 Draft Act, op. cit. supra note 102, at 35. 

111 Ohio Rev. Code § 5122.15. 

112 Ohio Rev. Code § 5122.30. 

113 Ohio Rev. Code § 5122.20. 

114 Ohio Rev. Code § 5122.36. 

115 Lindman and McIntyre, op. cit. supra note 80, at 221 and Table VIII 235-38. 

116 Jd, at 228; see Guttmacher and Weihofen, op. cit. supra note 16, at 323-59. 
The Ohio version, which is yetained for the most part in the new law, has received 
sustained criticism from a leading Ohio psychiatrist and lawyer. See Crawfis, “Civil 
Rights and Mental Hospitalization,” 9 Clev.-Mar. L. Rev. 417 (1960); Crawfis, 
“Mental Competency and Mental Hospitals,” 6 Clev.-Mar. L. Rev. 454 (1957). See 
also, “Constitutional Rights of the Mentally Ill,” Hearings before the Sub-Committee 
on Constitutional Rights of the Committee on the Judiciary, U.S. Senate, 87th 
Congress, Ist Session, March 28-30, 1961, pages 183-99. 

117 See Guttmacher and Weihofen, op. cit. supra note 16, at 323-59. Different 
policy factors are involved between the issues of hospitalization and incompetency. 
Lindman and McIntyre, op. cit. supra note 80, at 219; 57 Ross, op. cit. supra note 80, 
at 981. A related inadequacy of the present law is that a guardian is not automatically 
appointed. See Ohio Rev. Code § 2111.02 (Page Supp. 1960); Lindman and McIntyre 
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While the unfortunate merger of incompetency and judicial 
hospitalization still exists, several important new provisions mitigate 
its harshness. Since only indeterminate hospitalization results in auto- 
matic incompetency, patients admitted voluntarily or pursuant to the 
involuntary nonjudicial procedures are not automatically incompetent. 
Similarly, automatic incompetency does not result from a court or- 
dering a patient to a temporary observational and treatment period.'* 
In judicial proceedings a patient should be able to avoid the undesirable 
effect of automatic incompetency by requesting voluntary admission 
during the temporary period."’* Thus, automatic incompetency is 
designed only for patients who are mentally ill to the extent that they 
do not recognize their illness and who do not accept voluntary treat- 
ment after having received treatment for ninety days. 

One criticism of the prior law was the difficulties created by auto- 
matic incompetency in the rehabilitation of a patient into the com- 
munity prior to discharge. As a patient recovers from a mental illness 
and discharge becomes imminent, the better hospital procedure is to re- 
lease the patient for extended periods of time but to continue to give 
treatment. These release periods also serve as a periodic check on the 
patient’s progress in the community. Under the prior law a patient 
who had been judicially hospitalized could not apply for a competency 
adjudication until he received a final discharge.’*° Thus, a disability 
to enter into normal business affairs existed regardless of the extent 
of the patient’s recovery or competency. The driver’s license was 
suspended’ which often created a transportation problem when re- 
quiring the patient to return to the hospital for treatment. As a result 
the valued goal of gradual rehabilitation was often frustrated since 
the patient was a “marked” person and could not attempt to follow a 
normal life while on trial visit. The hospital was often faced with the 
unfortunate choice of discharge without rehabilitation or retention in 
the hospital when only intermittent treatment was necessary and the 
patient was in iact competent. 





op. cit. supra note 80, at 222. Thus while the patient is protected by his legally created 
inability to transact business, situations may arise where no one is available to transact 
that business necessary for the maintenance of the estate. Such incompetency is sufficient 
grounds for the appointment of a guardian, Ohio Rev. Code § 5122.36. 

118 Ohio Rev. Code § 5122.15. 

119 See the discussion relating to notes 91-94, supra. This illustrates the importance 
of the mandatory temporary period and of the right to apply for voluntary admission 
under Ohio Rev. Code § 5122.15. The proper use of § 5122.15 should result in a 
substantial increase of patients hospitalized on a voluntary basis and automatic in- 
competency would be minimized. 

120 Ohio Rev. Code § 5123.51 (Page Supp. 1960), repealed. 

121 Ohio Rev. Code § 4507.161 (Page Supp. 1960), amended. 
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The new law permits an adjudication of competency prior to final 
discharge upon the court’s own motion or upon written request by 
the hospital or the patient.’*? A patient’s driver’s license can be 
returned prior to final discharge, with or without an adjudication of 
competency, upon receipt of a statement by the hospital that “. . . such 
person’s mental illness is not an impairment to such person’s ability 
to operate a motor vehicle.’”!** These provisions, if properly used, 
should correct the dilemmas that previously arose when rehabilitation 
was desired. The court has the authority to determine and redetermine 
the issue of competency or incompetency without regard to 
hospitalization.*** 

Hospitalized patients, who are not automatically incompetent be- 
cause of judicial hospitalization, may be incompetent in fact. In 
such case a guardian may be appointed in an independent proceed- 
ing. If the competency issue arises where no determination has been 
previously made and the person was hospitalized, the question of the 
evidentiary value of hospitalization must be answered. This problem 
is not dealt with in the new law.’* 


MISCELLANEOUS PROVISIONS 


The basic procedure for trial visit or release of the patient 
under the continuing jurisdiction of the hospital has been retained 
with several new qualifications. If a patient is hospitalized awaiting 
a judicial hearing, any release prior to the hearing must have the 
approval of the court having jurisdiction.’** This provision permits 
the court to control the patient until it has had an opportunity to 
hear some evidence and to make a preliminary determination of the 
case. Release on trial visit may be for a relatively short period of 
time or it may be for an indefinite time. A new provision requires 
annual re-examination to determine if continued hospitalization is 





122 Ohio Rev. Code § 5122.36. Patients hospitalized under the prior law may also 
have an adjudication of competency. Ohio Rev. Code § 5122.38. 

123 Ohio Rev. Code § 4507.161 (Page Supp. 1960), amended. The provision may 
seem ambiguous as to whether an adjudication of competency must precede the return 
of the license but read together with Ohio Rev. Code § 4507.08(C), as amended, it is 
clear the legislative intent was to provide an alternate method, competency or the 
written statement by the head of the hospital. 

124 See Lindman and McIntyre, op. cit. supra note 80, at 228, for the desirable 
policy factors in favor of such authority. 

125 Future legislation should attempt to solve the evidence question. 57 Ross, op. 
cit. supra note 80, at 994. 

126 Ohio Rev. Code § 5122.23. The approval is not necessary once the court has 


had a hearing. 
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necessary.'*’ A similar protection against patients being relegated to 
the back wards of the hospital is the requirement for re-examination 
of patients “. . . as frequently as practicable . . . .””** 

The jurisdictional aspects received very little change. If a patient 
is in a hospital, the probate court of the hospital district is required 
to hold the hearing upon request of the court where the affidavit is 
filed."*° This was previously authorized but was permissive,*° and 
evidence was presented that some courts located in the hospital dis- 
trict occasionally refused such cases. Under these circumstances the 
court in the hospital district has easier access to the patient and to 
medical evidence. 

Several important provisions were added to the discharge pro- 
cedure. Previous distinctions between discharges as improved, un- 
improved or recovered*** have been deleted. The patient is discharged 
when “. . . the conditions justifying involuntary hospitalization no 
longer obtain . . . .”?8* Upon discharge the hospital must notify the 
court which ordered hospitalization.*** Discharge automatically re- 
stores competency.’** A guardianship based upon the automatic in- 
competency created by judicial hospitalization may be terminated 
upon motion and evidence of a final discharge.’* 

The new provisions add needed clarity to the patient’s com- 
petency status upon discharge. The prior law required discharge 
based upon recovery as a condition to restoring competency auto- 
matically.** The distinction had little foundation in practice and 
often created unnecessary hardship.’** The theoretical justification 
for merging restoration of competency and discharge is as unreal as 
the justification for merging incompetency and judicial hospitaliza- 
tion.*** A patient may be in fact incompetent even though dis- 
charged from a hospital. The only proper solution is to separate 
incompetency from hospitalization. 





127 The section seems permissive but the discretion applies to the first re- 
examination. The mandatory language is “. . . and not less frequently than annually 
thereafter. . . .” Ohio Rev. Code § 5122.23. 

128 Ohio Rev. Code § 5122.21. 

129 Ohio Rev. Code § 5122.35. 

130 See Ohio Rev. Code § 5123.30 (Page Supp. 1960), repealed. 

181 Ohio Rev. Code § 5123.50 (Page Supp. 1960), repealed. 

132 Ohio Rev. Code § 5122.21. 

133 Jbid. 

134 Ohio Rev. Code § 5122.36. 

135 [bid. 

136 Ohio Rev. Code § 5123.50 (Page Supp. 1960), repealed. 

137 See 9 Crawfis, op. cit. supra note 116. 

138 See the discussion relating to notes 111-13, supra. 
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CONCLUSION 


The new law provides an indispensable tool in the implemen- 
tation of Ohio’s modern mental health program. Many of the new 
provisions have value from their mere enactment. For example, it 
is hoped the provisions relating to patient’s rights will create a more 
sympathetic public opinion and will generally encourage patients to 
seek voluntary treatment at the earlier stages of mental illness. The 
effectiveness of many provisions will depend upon the dedicated 
effort of those within the medical and legal professions who work 
in and are concerned with the mental health program. 

The legislature has provided a sound foundation upon which to 
build. The new law, with the exception of the treatment of com- 
petency, ranks with the best mental health laws in the nation. But 
it is not the final answer. The modern perspective of hospitalization 
and treatment of the mentally ill is in its infancy. Psychiatric tech- 
niques may be discovered in this decade which will completely anti- 
quate Ohio’s new effort. Those in the mental health program must 
be cautious against complacency. Change must be prompt and 
welcomed. An obstructive law in this field is less tolerable than in 
other fields because a lack of the best treatment available adds to 
the tragic misery and despair of those afflicted with mental illness. 











CIVIL RIGHTS: A NEW PUBLIC ACCOMMODA- 
TIONS LAW FOR OHIO 


WituiaM W. VAN ALSTYNE* 


For the first time in the twentieth century, the Ohio Legislature 
has moved forcefully to protect the right of access to places of public 
accommodation from racial discrimination.’ In one sense new leg- 
islation would seem to be wholly unnecessary, for denial of access 
to places of public accommodation has constituted a civil and criminal 
offense in Ohio ever since the legislature acted in 1884* to fill the 
gap created by the Civil Rights Cases.’ But a survey by the Ohio 
Civil Rights Commission of seventeen cities in 1960 indicated that 
access to thirty-six kinds of public facilities—from inns through thea- 
ters—was commonly denied to many Ohio residents.* A review of the 
old public accommodations act disclosed a number of basic defects in 
the law itself® and a most conspicuous sign of the law’s disrepair was 
evident in the skepticism of minority groups. They had turned from 
legalistic appeals to the courts based on codified law to extralegal 
self-help, i.e., direct nonviolent persuasion such as sit-ins and pick- 
eting.® 

Whether the current legislative effort will recapture the confi- 
dence of those it is principally designed to protect and whether it will 
encourage the voluntary abatement of sit-ins in Ohio are political 
questions beyond anyone’s capacity to predict. The purpose of this 
comment is merely to review what the law provides, and to anticipate 
certain unresolved problems which the Civil Rights Commission must 
soon confront. Essentially, the 104th General Assembly has integrated 
the public accommodations law with the remedial provisions of the 
Fair Employment Practices Act of 1959. Without discarding criminal 
and civil remedies already available under Section 2901.35 of the Ohio 
Revised Code, the new law provides for relief in the alternative, com- 





* Associate Professor of Law, Ohio State University. 

1 Ohio Rev. Code §§ 4112.01-.08 (Supp. 1959), as amended by H.B. 918 (1961). 

2 81 Ohio Laws 15 (1884). 

3 109 U.S. 3 (1883). 

4 Ohio Civil Rights Comm’n, Discrimination in Public Accommodations in Ohio, 
(multil. Dec. 1960). 

5 Van Alstyne, “A Critique of the Ohio Public Accommodations Law,” 22 Ohio St. 
L.J. 201 (1961). 

6 E.g., the several stand-ins held at the Coney Island Amusement Park near 
Cincinnati; demonstrations at a Columbus skating rink from which three law suits 
resulted. 
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mencing with the filing of a verified charge by a complainant.’ Upon 
receipt of a complaint describing an unlawful instance of discrimin- 
ation in a place of public accommodation, the Commission is obliged 
to conduct a preliminary investigation® which is to determine the suf- 
ficiency of the charge. Where probable cause is established, the Com- 
mission must attempt through informal conciliation to persuade the 
respondent proprietor to alter his policy to conform with the law. No 
publicity is to accompany any part of these proceedings, and thus both 
parties may initially be insulated from unwanted public attention. 
Should conciliation attempts fail, the case must proceed to a formal 
hearing in which the Attorney General shall present the State’s evi- 
dence,’ all indispensable parties shall be joined, and all interested 
parties may be heard at the discretion of the Commission. If the 





7 The requirement of a complainant represents a departure from the self-initiatory 
power entrusted to the Commission for the purpose of investigating employment 
discrimination. Ohio Rev. Code § 4112.05(B), as amended by H.B. 918 (1961). The 
legislature evidently felt that the risk of reprisal by employers which might discourage 
employees from filing complaints had no parallel in the field of public accommodations. 
That the “complainant” need not himself be the victim of discrimination, however, may 
be inferred from the provisions that the complaint may be directed against discriminatory 
practices in general (§ 4112.05[B]), that relief is to be granted when discrimination 
“whether against the complainant or others” has been proved (§ 4112.05[G]), that the 
complainant shall be a party to the proceeding apart from others who may be 
“indispensable part(ies)” (§ 4112.05[I1]), and that “complainant” is not otherwise 
limited in the section setting forth definitions with greater particularity (§ 4112.01). 

8 The Commission’s investigative power has not been specifically defined, and some 
question exists as to whether it extends to a right to inspect premises pursuant to a 
court order but without the employer’s or entrepreneur’s consent, and whether it includes 
the power to subpoena records. Because the Commission is required to make investiga- 
tions and cannot proceed to a hearing unless it finds that discrimination probably exists, 
the right to inspect premises at reasonable hours and under judicial supervision, and to 
subpoena records, may necessarily be implied, especially since the Commission’s enforce- 
ment power is not penal. In the only instance of a challenge to the Commission’s power 
to inspect premises, the employer relented when the Commission announced its intention 
to secure a court order. A fully analogous general power to investigate was heid 
sufficient to imply specific authority to subpoena payroll, membership, bank, tax and 
membership meeting records to determine whether respondent was in fact operating a 
bona fide private club, in Sun and Splash Club v. DAD, 3 Race Rel. L. Rep. 726 
(Super. Ct. N.J. 1957) (1958). 

® Ohio Rev. Code § 4112.05(B), codifies a rule previously adopted by the Com- 
mission pursuant to Ohio Rev. Code § 4112.04(A)(4). Committee debate, of which there 
is no official record, indicated that the provision for the Attorney General to present the 
case was adopted in an effort to separate the judicial function of the Commission from 
its executive function. The effort is unavailing, however, for the Commission still is 
charged with receiving and investigating complaints, and with determining whether 
probable cause exists to proceed to a formal hearing; whatever danger previously 
existed that the Commission acting in its executive capacity will prejudice its neutrality 
during the formal hearing lingers on. 
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Commission determines that the respondent has unlawfully discrim- 
inated, it shall issue a cease and desist order enforceable through con- 
tempt proceedings in a court of common pleas sitting without a jury. 
Either principal party affected by a Commission order is entitled to 
appeal to a court of common pleas for judicial determination that the 
Commission’s findings of fact are or are not supported by substantial 
evidence on the record considered as a whole; “legal conclusions” 
presumably are to be reviewed independently by the court. In com- 
parison with the older remedies of section 2901.35, the advantages 
of these provisions become self-evident,’® although some may regret 
that a proprietor is allowed a “free first bite,” and others may mourn 
the substitution of administrative relief for more traditional judicial 
techniques. Nevertheless, the use of administrative agencies in the 
field of civil rights is increasingly common.”’ Generally, they have 
discharged their duties in a satisfactory manner even from a reason- 
ably conservative perspective.'* 

The 1961 amendments increased the law’s coverage in several 
other respects: The class of protected persons has been enlarged by 
substituting “any person” for “citizen,” and defining “person” so as 
to include international students, formal and informal associations, 
and tourists—thus removing the ambiguity of the older law which 
may have been limited to the protection of individual Ohio residents; 
discrimination now includes discriminatory acts based on religious 
and ancestral animus, as well as those based on race or color; and 
finally, the legislature has defined discrimination to include segre- 
gation, removing the doubt which prevailed under section 2901.35." 
None of these changes represent any radical departure from recent 
legislative policy, because all are fully analogous to provisions already 
adopted in the F.E.P. legislation of 1959." 

Certain questions have not been clearly settled by the new law, 
however, and something may be added to an otherwise prosaic sum- 
mary of the law by examining them here. The most important of 





10 Van Alstyne, supra note 5, at 209-12. 

11 For reference to the laws of twenty-six states affecting discrimination in places 
of public accommodation, see Greenberg, Race Relations and American Law 375-79 
(1959). See alsc Emerson and Habor, Political and Civil Rights in the United States 
1408-09, 1413 at n.1; Governor’s Comm’n on Human Rights, Report on State Laws and 
Agencies for Civil Rights (multil Wis. 1960). For recent developments in Idaho, Nevada, 
West Virginia, Washington, Indiana, North Dakota, and Oregon, see 6 Race Rel. L. 
Rep. 630-650 (1961). 

12 Note, 74 Harv. L. Rev. 526 (1961). 

13 See Van Alstyne, supra note 5, at 206-07 (1961), and Ohio Rev. Code § 4112.01 
(G), defining discrimination so as to include segregation. 

14 Ohio Rev. Code §§ 4112.01-.08 (Supp. 1959). 
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these relates to the class of public accommodations which is subject 
to the law’s proscriptions. In this respect, the legislature seemingly 
did no more than to carry over bodily the same description as ap- 
peared in the earlier law: 
“Place of public accommodation” means any inn, restaurant, eat- 
ing house, barbershop, public conveyance by air, land, or water, 
theater, store, or other place for the sale of merchandise, or any 
other place of public accommodation or amusement, where the 
accommodation, advantages, facilities or privileges thereof are 
available to the public. 


In declining to follow the precedent of New York’ and the 
suggestion of the Ohio Civil Rights Commission’® to list comprehen- 
sively all the types of business establishments to which the law shall 
apply, the legislature has repeated its earlier formula of using a 
merely illustrative list of establishments followed by an undefined 
omnibus clause. It is clear even from judicial construction of the 
omnibus clause as it appeared in section 2901.35 that the list is not 
to be considered exclusive.’* However, the courts otherwise took a 





15 N.Y. Civ. Rights Law § 40; N.Y. Exec. L. Art. 12, §§ 290-301 (1959). 
16 Ohio Civil Rights Comm’n, supra note 4, at 49-50: 

(c) “Places of public accommodation” shall include but shall not be limited 
to: 

(1) inns, hotels, motels, hostels, trailer courts, camps, parks, lodges, resorts, 
and other establishments conducted for the recreation, rest, health, or entertain- 
ment of transient persons; 

(2) restaurants, drive-ins, cafes, dining rooms, lunch counters, soda foun- 
tains, buffets, taverns, road houses, barrooms, saloons, and other establishments 
where prepared foods, beverages, ice cream, or spiritous or malt liquors are 
sold for consumption whether on or off the premises; 

(3) theatres, motion picture houses and drive-ins, auditoriums, stadiums, 
arenas, music halls, dance halls, roof gardens, golf courses, race tracks, bowling 
alleys, skating rinks, billiard and pool parlors, swimming pools, shooting gal- 
leries, fairs, carnivals, circuses, rodeos, amusement parks, and other establish- 
ments conducted for amusement, recreation, or entertainment ; 

(4) buses, taxis, limousines, rail cars, airplanes, ships, and other commercial 
carriers, terminals, stations, waiting rooms, rest rooms, ticket offices, travel 
agencies and all facilities appurtenant to transportation establishment for land, 
sea, or air travel; 

(5) retail stores and other retail outlets, wholesale and discount houses, 
warehouses, auctions, ‘service establishments, parking lots, garages, service 
stations, and other enterprises engaged in the sale, rental, repair or servicing 
of merchandise, clothes, equipment, food, or other goods, whether on business 
premises or not; 

(6) barber shops, beauty parlors, bathhouses, reducing salons, and other 
establishments conducted for the health, appearance, and physical improve- 
ment of persons; 

(7) dispensaries, clinics, hospitals, convalescent homes, and other institu- 
tions for the physically infirm, cemeteries, crematories, and similar establish- 
ments. 

17 Places of public accommodation within the omnibus clause of Ohio Rev. Code 


$ 2901.35 include: a private amusement park, Fletcher v. Coney Island, 54 Ohio Op. 
112, rev’d on other grounds, 165 Ohio St. 150, 134 N.E.2d 371 (1956); a golf course, 
Gillespie v. Lake Short Golf Club, Inc., 56 Ohio L. Abs. 222, 91 N.E.2d 290 (Ct. App. 
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narrow view of “other place of public accommodation,”’* but it does 
not follow that the Commission should feel bound by this history. 
Unlike section 2901.35, the new law is simply an amendment to 
the F.E.P. law and thus becomes subject to the legislative admonition 
of section 4112.06 that it “shall be construed liberally for the accom- 
plishment of the purposes thereof and any law inconsistent with any 
provision hereof shall not apply.” With this expression of legislative 
purpose, the Commission has greater license to depart from the pre- 
sumption that statutes in derogation of the common law are to be 
narrowly interpreted.’ Similarly, because relief by the Commission 
extends only to a cease and desist order rather than to fine and im- 
prisonment as under section 2901.35, there is no occasion to confine 
construction by characterizing the statute as penal rather than re- 
medial.*" Thus, the stronger argument is that the legislature employed 
the omnibus phrase liberally so as virtually to absorb the whole list 
of establishments noted in the Commission’s Report. The list may 
not have been incorporated literally as a matter of political strategy, 
in order to keep adversely affected, special interest groups from not- 
ing their specific inclusion early enough to lobby against the bill. 
Nevertheless, it is equally clear that the public accommodations 
law cannot be used as a carte blanche by the Commission to trench 
upon every form of discrimination, as by a homeowner or a garden 
club. Some specific guide should surely be observed. In an article 
reviewing the scope of California’s old public accommodations law, 
Professor Harold Horowitz has provided the Ohio Commission with 
just such a guide.*” In defining a “place of public accommodation,” 
Professor Horowitz strikes a reasonable balance between the com- 
peting interests of those seeking access and service, and those in the 
position of entrepreneur, by drawing a line to include establishments in 
a place open to a substantial public where the relationship is ordinarily 





1950) ; a bowling alley, Johnson v. Humphrey Pop Corn Co., 4 Ohio C.C.R. (n.s.) 49, 
14 Ohio C.C. Dec. 135 (1902); a dance hall, Anderson v. Ohio, 29 Ohio Ct. App. 61, 40 
Ohio C.C.R. (n.s.) (1918); a motion picture theater, Guy v. Tri-State Amusement Co., 
28 Ohio Ct. App. 231 (1917). 

18 See, e.g., Harvey v. Sissle, 53 Ohio App. 405, 5 N.E.2d 410 (1936); Deuwell v. 
Foerster, 12 Ohio N.P. (n.s.) 329, 30 Ohio Dec. 510 (C.P. Franklin Co. 1912). 

19 See Fletcher v. Coney Island, 165 Ohio St. 150, 134 N.E.2d 371 (1956). 

20 Ibid. See cases cited supra, note 18; Rice v. Rinaldo, 44 Ohio Op. 28, 95 N.E.2d 
30 (C.P. 1950), aff'd, 67 Ohio L. Abs. 183, 119 N.E.2d 657 (Ct. App. 1951); Uhlman v. 
Sherman, 22 Ohio N.P. (n.s.) 225, 31 Ohio Dec. 54 (C.P. 1919); Tate v. Eidelman, 32 
Ohio N.P. (n.s.) 478 (C.P. 1934). 

21 For a similar view of Ohio Rev. Code § 2901.35, see the lower courts opinion in 
the Coney Island case, supra note 17, at 117. 

22 Horowitz, “The California Equal Rights Statute,” 33 So. Cal. L. Rev. 360 (1960). 
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temporary, sporadic, nonsocial, impersonal, and nongratuitous. Soda 
fountains, bowling alleys, swimming pools, travel agencies, business 
schools, beauty parlors, clinics, and transient housing are easily in- 
cluded. By the same gesture, it is arguable that the more enduring, 
less public, and more confidential relationship between doctor and 
patient, or attorney and client, is not contemplated, even though such 
services may be available to the general public on a nongratuitous 
basis, and even though the interest in obtaining such service may be 
high. 

Similarly, it would take an utter stranger to the Ohio legislature 
to construe their purpose as reaching permanent housing. Thus, while 
hotels, motels, daily rental units, camps, and trailer courts are rea- 
sonably included, it is doubtful whether lessors and homeowners are. 
Consequently, though real estate agents might otherwise appear to 
operate establishments of public accommodation,” it would probably 
constitute an unwarranted extension of the law to apply it to them as 
an indirect assault on discrimination in the field of permanent hous- 
ing. It is significant that the Commission’s Report which was distrib- 
uted to all the legislators and which occasioned the new legislation 
did not include a survey of permanent housing or real estate agency 
practices although it did include a survey of trailer court practices. 

Although the legislature has not expressly provided that dis- 
tinctly private facilities are exempt from the law, such an exemption 
may be inferred in that the law is limited to “place(s) of public ac- 
commodation.” The problem is, however, to acknowledge the legiti- 
macy of certain interests in exclusive association which renders a 
place distinctly private, without at the same time swallowing up the rule 
that there shall be no discrimination in places of public accommoda- 
tion. In certain respects, the same tests which Professor Horowitz 
has applied to determine which kinds of business establishments fall 
outside the law also apply to this private club problem, but with this 
clarification: the facility may be one which ordinarily constitutes a 
place of public accommodation, e.g., a golf course, but it may still 
operate in such a fashion that it should nonetheless be classified as 
“private” so as to vindicate the associational interests of its ‘““mem- 
bers.” Manifestly, it is impossible to determine the scope of the pri- 
vate club exemption by listing types of facilities, for the legitimate 
exclusiveness of such clubs is more a function of their internal order 
than of the activity which they sponsor. An inn is most conspicuously 





23 Cf. Cal. Att’y Gen. Ops., 5 Race Rel. L. Rep. 255 (1960), 6 Race Rel. L. Rep. 
354-55 (1961); Mass. Att’y Gen. Op., Nov. 24, 1959, 5 Race Rel. L. Rep. 253 (1960). 

24 See supra note 4. See also Teverbaugh v. El Key Trailer Parks, 3 Race Rel. L. 
Rep. 222 (Cal. Super. Ct. 1958). 
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a place of public accommodation, and yet an inn operated exclusively 
by and for dues-paying members of the Upper Peninsula Bridge Club 
ought not necessarily have to cater to the world at large. And if the 
Bridge Club should employ religion or racial qualifications in the 
selections of its members, we may respect the desire of the members 
to assert these associational preferences in a relatively harmless way, 
even though we may take personal exception to the values reflected 
by those preferences. At the same time, clearly not every establish- 
ment using the “club” label merits a special exemption.*® Particular 
cases might best be resolved with the Commission taking evidence 
on the following questions: 


1. Do the “club members” participate in the organizations’ 
policy decisions, or do they merely accede to membership 
qualifications established by an independent manager, owner 
or nucleus of members?”® 

2. Is the organization a nonprofit association supported by reg- 
ular dues and initiation fees, or is it essentially a commercial 
establishment operated for profit, with short-term member- 
ship cards functionally resembling tickets?*’ 

3. Is it clear that the organization is sustained principally by 
the associational interests of its members in one another, or 
does it exist principally from the coincidence of interest in 
the activity of its sponsors?** 


25 Mich. Att’y Gen. Op., 2 Race Rel. L. Rep. 1046, 1049 (1957). 

26 See the only Ohio case to examine the private club device, Gillespie v. Lake Shore 
Golf Club, Inc., 56 Ohio L. Abs. 222, 91 N.E.2d 290 (Ct. App. 1950), infra note 26. 

27 Id. See Crawford v. Kent, 167 N.E.2d 620, 5 Race Rel. L. Rep. 830 (Mass. 
S. Ct. 1960), holding a dancing school to be a place of public accommodation partly 
because it was a “commercial enterprise,” a “business operated for profit”; Peoples v. 
Club Primadonna, 5 Race Rel. L. Rep. 1164 (Cal. Super. Ct. 1960), awarding $500 
exemplary and $100 actual damages to a Negro and against a subsidiary of a Nevada 
“Club” in business in California to sell “reservations to the general public” for tours to 
the Nevada club; SCAD v. Trowbridge, 5 Race Rel. L. Rep. 552 (1960), holding that 
Trowbridge Farm, advertising in N.Y. papers for “Christian clientele,” with facilities for 
dining and recreation, operated for profit by a family proprietorship, was a place of 
public accommodation. And see Evans v. Ross, 150 A.2d 512 (Camden Cty. Ct. N.J.), 
4 Race Rel. L. Rep. 355 (1959), aff'd 154 A.2d 441 (N.J. Super. Ct.), 4 Race Rel. L. 
Rep. 1012 (1959), cert. denied, 157 A.2d 362 (N.J. Super. Ct. 1959), 5 Race Rel. L. Rep. 
206 (1960). 

28 See supra notes 25-27, and see Castle Hill Beach Club v. Arbury, 208 Misc. 35, 
142 N.Y.S.2d 432 (1955), denying a private club exemption where the club had 7,500 
adult members, admitted 10,000 annually as guests of members, operated on 16 acres 
with 3,780 bathhouses, 2 swimming pools, 32 handball courts, and 10 tennis courts, where 
voting rights were confined to six permanent members and regular members had no 
authority to influence the club’s policy. See also Norman v. City Island Beach Co., 
126 Misc. 335, 213 N.Y. Supp. 379 (1926), exemption denied to swimming club with 
lockers for 1,500 and members used only 60 at a time, and the club generally solicited 
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a) How many members are there? 

b) How frequent is the turnover in membership? 

c) How frequently do the members use the facilities? 

d) How many and how regular are the meetings? 

e) Is the activity one involving fairly intimate association, 
or one with but casual relations between groups? 

f) To what extent are those who use the facilities actually 
acquainted with one another? 


Because of the untested discretionary powers reposed in the Civil 
Rights Commission, it is premature to pass judgement on the success 
of Ohio’s newest effort in the field of civil rights. Nevertheless, the 
legislature’s act is relatively bold in comparison with developments 
in other jurisdictions.** It comes as a vigorous reminder that “a State 
may choose to put its authority behind one of the cherished aims of 
American feeling by forbidding indulgence in racia! or religious prej- 
udice to another’s hurt.’’*° 





members from the public at large; McCarter v. Beckwith, 247 App. Div. 289, 285 N.Y. 
Supp. 151 (1936), af’'d 272 N.Y. 488, 3 N.E.2d 882, cert. denied, 299 U.S. 601 (1936); 
Everett v. Harron, 380 Pa. 123, 110 A.2d 383 (1955). 

29 See supra note 11. 

30 Railway Mail Ass’n v. Coral, 326 U.S. 88, 98 (1945) (Frankfurter, J. concurring). 











SOLICITATION OF LEGAL SERVICES—A CRIME 


E. TERRY WARREN* 


The ethical practice of law was advanced by the 104th General 
Assembly’s passage of Ohio Revised Code, section 4705.08 and the 
amendment of existing Revised Code, section 4705.99. This bill, 
commonly known as the “Anti-Solicitation Bill,” provides as follows: 


Section 4705.08 

No attorney or other person shall pay or receive any compensation 
or other consideration, or divide with or receive any portion of a 
fee, as an inducement or payment for solicitation or procurement of 
legal services consisting of prosecuting or defending a claim, cause 
of action, or criminal charge, whether such services are to be per- 
formed or such claim or cause of action is to be prosecuted or de- 
fended in this state or elsewhere. The provisions hereof shall not 
prohibit the division of fees between attorneys for services per- 
formed by them. Any agreement made or contract of employment 
obtained in violation of this section shall be void and unenforceable. 
Section 4705.99(B) 


Whoever violates section 4705.08 of the Revised Code shall be fined 
not less than one hundred nor more than one thousand dollars, or 
imprisoned not more than thirty days, or both. 


The passage of this bill means that solicitation of legal services 
is a crime equally applicable to all members of the general public 
whether licensed to practice law or not. Its enforcement is made pos- 
sible by procedures formerly not available to the courts, bar associa- 
tions, and law enforcement. officials. Enactment of the bill brings 
Ohio in line with the majority of states. The states which presently 
comprise the minority are Delaware, Florida,” Idaho, Kansas, Ken- 
tucky,* Missouri,‘ North Dakota, Oklahoma, South Dakota, and 
Vermont. Both Hawaii and Alaska had existing statutes upon their 
admission as states. Of the majority states, the statutes vary from 
a single section to an act containing five or more sections or provisions 
concerning various features of solicitation practices. In all instances, 





* Member of Negligence Law Committee; Associated with the firm of Warren 
and Young, Ashtabula, Ohio; Member of the Ashtabula, Ohio State and American Bar 
Associations. 

1 Amended House Bill no. 321 was passed on June 7, 1961; approved by the 
Governor on June 19, 1961; and becomes effective on September 18, 1961. 

2 Statutes do prohibit the unauthorized practice of law and the solicitation of Work- 
men’s Compensation claims. Florida Statutes Annotated, § 39.23 & § 440.34. 

3 An anti-solicitation statute was passed by the Legislature but vetoed by the 
Governor in 1956. 

4 Missouri Supreme Court Rules 4.27 & 4.28 prohibit the solicitation of legal 
services by attorneys. 
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except Louisiana, a violation constitutes a misdemeanor and is sub- 
ject to a fine or jail term or both. Both of these enforcement pro- 
visions are present under the Ohio statute. Prior to the enactment 
of this legislation Ohio had no existing statutory law prohibiting the 
solicitation of legal services by attorneys or other members of the 
public. The only statute directly dealing with any phase of the prob- 
lem was Ohio Revised Code section 2917.43: 

No judge, clerk of courts, sheriff, coroner, constable, or attorney at 

law shall encourage, excite or stir up a suit, quarrel, or controversy 

between two or more persons with the intent to injure any such 

persons. 

Whoever violates this section shall be fined not more than five 
hundred dollars. 


This statute, providing a law against stirring up controversies by a 
certain few classes of people, is commonly known as a barratry stat- 
ute and has its roots in English law. In Great Britain, and as a matter 
of history, the practice of law was not competitive except between 
opposing counsel in a given case. The barristers did not practice law 
for pecuniary gain and therefore there was no reason for competition 
with one another for clients. The practice was regarded as a profes- 
sion, not as a trade, business or occupation. Thus, the general statutes 
against barratry,” champerty® and maintenance’ followed from this 
basic distinction and the condemnation of solicitation was the logical 
result. The barratry statutes have not been effective either in scope 
or enforcement because of inadequate coverage under the law 
and through the failure to prohibit the solicitation of an injured or 
damaged party who has a valid and meritorious claim.*® 

Recently implemented Supreme Court Rule XXVII does provide 
existing methods of disciplinary action against attorneys who practice 
solicitation. This rule, however, does not apply to attorneys who prac- 
tice in Ohio courts by consent without being admitted to practice by 
the Ohio Supreme Court. It is apparent the practice of appearance 
by consent is growing, and previously there was no disciplinary proce- 





5 Barratry: the offense of frequently exciting or stirring up quarrels and suits, 
either at law or otherwise. Cyclopedic Law Dictionary. 

6 Champerty: a bargain with a pl. or def. in a suit for a portion of the land or 
other matter sued for in case of a successful termination of the suit which the 
champetor undertakes to carry on at his own expense. Cyclopedic Law Dictionary. 

7 Maintenance: a malicious, or, at least, officious interference in a suit in which 
the offender has no interest, to assist one of the parties to it against the other, with 
money or advice to prosecute or defend the action without any authority of law. 
Cyclopedic Law Dictionary. 

8 Luther, “Legal Ethics: The Problem of Solicitation,” 44 American Bar Association 
Journal 554 (June, 1958). 
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dure available to control solicitation practices by this group of attor- 
neys. 

Under existing Rule XXVII any violation of the Canons of Pro- 
fessional Ethics constitutes a breach of Rule XXVII, and disciplinary 
action against member attorneys of the Ohio Bar can be taken. 
The solicitation of legal services by an attorney is explicitly defined 
as a breach of ethics under Canons of Professional Ethics (Canons 
twenty-seven and twenty-eight), and thus such practices are punish- 
able by our courts under the existing rules, but not as a criminal 
matter. It is apparent that prior to the enactment of the present leg- 
islation Ohio had no prohibition applicable to the general public and 
attorneys not admitted to the Ohio Bar against soliciting legal services 
for themselves or others. 

The unethical and injurious practice, made criminal by the 
above bill impairs the administration of justice in many ways. Some 
obvious results are the stirring up of vexatious or speculative litigation 
leading to corrupt practices and preventing the proper and efficient 
remedial processes of the law. The practice of fee splitting with 
laymen is commonly and frequently made a part of this scheme and 
accentuates the evil to a greater degree than does personal solicitation 
by an attorney. Other results are congested court dockets, perjury 
and manufacture of evidence, and the tendency of an unchecked 
practice to increase and perpetuate itself. 


The American Bar Association several years ago created a com- 
mittee known as the Special Committee On Investigation, Solicitation 
And Handling Of Personal Injury Claims. After three years of inves- 
tigation this committee recommended that the proper method of cur- 
tailing solicitation was to strengthen the Canons of Ethics and to 
adopt, at state levels, statutes specifically prohibiting such activity. 
The form suggested by this committee was an act consisting of more 
definitive rules and procedures than that contained in the enacted 
Ohio statute. However, the Negligence Law Committee of the Ohio 
State Bar Association, which was responsible for the research, study, 
organization, and drafting of this bill, felt that a broader statute was 
necessary. The broad effectiveness of the bill leaves definitions, pro- 
cedures, and enforcement to the discretion of the court which under- 
standably has a sounder basis for adequately controlling each individ- 
ual case as it is presented. 


The purpose of the statute is to prevent the direct or indirect 
solicitation or procurement of legal services by attorneys and other 
persons. As noted above it has never been illegal for laymen to en- 





® Report to House of Delegates, American Bar Association, 1957. 
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gage in solicitation. Thus the courts and enforcement officials are 
now able to institute criminal proceedings against so called runners 
who operate to the detriment of the public and the legal profession. 
Incidents and stories of this practice are familiar and well publicized 
to the discredit of the bar. The statute as constituted does not single 
out any one element of the practice of law but encompasses the 
defense as well as prosecution of all matters, whether criminal or 
civil, and whether claims or causes of action. It is apparent that in- 
vestigative facilities are now available under the statute which for- 
merly were not. Since a criminal charge is involved it is permissible 
for grand juries, police, and other law enforcement departments to 
take an active part in stamping out the practice. Previously, the only 
investigative force was the organized bar and the courts acting 
through its various officers. One of the problems inherent in this new 
power is the ability of an unsatisfied client or other party to cause, 
without justifiable grounds, embarrassment and dismay to the attor- 
ney. The client who feels the best result was not obtained could 
swear out an affidavit against his attorney and bring into effect the 
new law coupled with its notoriety and consequent publicity. There 
are, of course, laws designed to cope with unjustified prosecution, but 
the remedy may in some instances be small recompense for the dam- 
age already accomplished. This, however, is another instance of the 
duty and responsibility attorneys must accept in furthering the ethical 
practice of law. 

The General Assembly’s passage of the Professional Association 
Act, Revised Code sections 1785.01 to 1785.08 inclusive, does not 
change the effectiveness of the anti-solicitation statute. Section 
1785.04 of that newly enacted bill provides as follows: 

Sections 1785.01 to 1785.08 inclusive, of the Revised Code do not 

modify any law applicable to the relationship between a person 


furnishing professional service and a person receiving such service, 
including liability arising out of such professional service. 


Attorneys are still individually liable for all of their professional 
acts and these certainly encompass solicitation. 

An important exception to the act is the division of fees between 
attorneys for services performed. It is imperative that each of the 
participating attorneys contribute services in connection with the 
matter in question. Then, when compensation is received, it can in 
no way be considered a breach of the statute. This well recognized 
procedure is not to be restricted in any way by the above statute. 

The “Anti-Solicitation Bill” is not directed against the unauthor- 
ized practice of law. It is not a question of a layman performing a legal 
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service; it is a question of a layman and attorney joining together in the 
act of procurement of legal services. The bill likewise does not govern 
the situation wherein an unsuccessful solicitation is made but rejected. 
It is a continuing struggle; the bar must move forward in an effort 
to curtail this abuse of the public. 








THE OHIO ALTERNATIVE FORM COUNTY 
GOVERNMENT LAW 


ARCHER E. REILLY, JR.* AND RoBERT E. HOLMES** 


The Alternative Form County Government Law enacted by the 
General Assembly, effective October 16, 1961, is the first major 
change in Ohio county government structure in over a quarter of a 
century. Its need evolves from the population explosion which has 
occurred in Ohio since the outbreak of World War II. Its objective is 
to provide the most flexible machinery possible for counties to meet 
their individual governmental problems. 

The new Law does not replace the traditional forms of organiza- 
tion in any county unless it is approved by the voters. The question 
of adoption is placed on the ballot by petition of ten per cent of a 
county’s voters; and a majority vote at the subsequent general elec- 
tion in a particular county is required to make it effective. 

In sum, the Alternative Form Law permits an optional number 
of County Commissioners—three, as now, five, seven or nine (incum- 
bents serve out the remainder of their terms )—and the commissioners 
remain the policy making body for the county. A county executive 
assumes many of the administrative duties of the commissioners. He 
is responsible for general executive activity, board resolutions, en- 
forcement of state laws, and preparing and submitting the budget 
along with advice as concerning fiscal matters. 

The law also permits the establishment by the commissioners of 
county finance, welfare, purchasing, health, public works, and other 
departments. The power of the county to contract with other political 
subdivisions including adjoining counties is specifically set forth, and 
this represents a major advancement in local governmental relation- 
ships. 

As a matter of background, Ohio counties traditionally are agents 
of the state, primarily concerned with the local administration of state 
policies. Functions assigned to the county, among others, include law 
enforcement, health and welfare services, safety, construction and 
maintenance of highways and other public works, tax assessment and 
collection, administration of elections, and public record keeping. To 
discharge these and other functions of statewide concern, the county, 
as a political subdivision of the state, is granted the necessary powers 
by general law. 

This relationship to the state differs substantially from that of a 





* Ohio House of Representatives; Practicing Attorney, Columbus, Ohio. 
** Ohio House of Representatives; Practicing Attorney, Columbus, Ohio. 
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municipality to the state. The Ohio supreme court commented at 
length on this distinction in the Board of Commissioners of Hamilton 
County v. Jesse W. Mighels, 7 Ohio St. 109, 118 (1857): 


Counties are local subdivisions of a state, created by the sovereign 
power of the state, of its own sovereign will, without the particular 
solicitation, consent, or concurrent action of the people who inhabit 
them. The former organization (municipalities) is asked for, or 
at least assented to by the people it embraces; the latter is super- 
imposed by a sovereign and paramount authority. A municipal 
corporation proper is created mainly for the interest, advantage, 
and convenience of the locality and its people; a county organiza- 
tion is created almost exclusively with a view to the policy of the 
State at large, for purposes of political organization and civil ad- 
ministration, in matters of finance, of education, of provision for 
the poor, of military organization, of the means of travel and trans- 
port, and especially for the general administration of justice. With 
scarcely an exception, all the powers and functions of the county 
organization have a direct and exclusive reference to the general 
policy of the State, and are in fact, but a branch of the general ad- 
ministration of that policy. 


This judicial description is still true today with regard to much 
of the existing state legislation governing county affairs. 

The Ohio General Assembly possesses the constitutional author- 
ity to establish by general law alternative forms of county govern- 
ment, any of which may be adopted by a county upon the approval 
of a majority of its electors voting thereon. Specifically, Article X, 
Section 1, of the Ohio Constitution directs the General Assembly to 
provide by general law for the organization and government of coun- 
ties and empowers it to provide alternative forms of county govern- 
ment. The latter provision is permissive and the section further states 
that: 

. . . No alternative form shall become operative in any county 

until submitted to the electors thereof and approved by a majority 

of those voting thereon under regulations provided by law. Munici- 

palities and townships shall have authority, with the consent of the 

county, to transfer to the county any of their powers or to revoke 

the transfer of any such power, under regulations provided by gen- 

eral law, but the rights of initiative and referendum shall be 

secured to the people of such municipalities or townships in respect 

of every measure making or revoking such transfer, and to the 

people of such county in respect of every measure giving or with- 

drawing such consent. 

The General Assembly thus has the constitutional authority to 
enact an alternative forms law including one or more optional forms 
of county government; but, no such alternative form would replace 
the traditional organization in any Ohio county unless submitted to 
and approved by the electors of that county. 
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Until 1933 the constitutional provision with respect to county 
organization specified only that the General Assembly was to provide, 
by law, for the election of such county officers as may be necessary. 
After the county home rule amendment became effective, however, the 
General Assembly was empowered to provide alternative forms on an 
optional basis, in addition to the traditional organization and govern- 
ment of counties established by general law. 


It should be noted that the alternative form law cannot serve, 
under existing constitutional provisions, as a vehicle for the estab- 
lishment of an integrated, metropolitan area government. The transfer 
of local powers of self-government, granted by the municipal home 
rule amendment, from municipalities to the county can only be under- 
taken voluntarily by contract or through the adoption of a locally 
initiated county charter approved by the requisite majorities estab- 
lished by Article X, Section 3 of the Ohio Constitution. 


The present law, therefore, was guided through the legislative 
process upon this constitutional basis. It has one basic objective: to 
provide means for meeting modern county governmental problems, 
within the existing governmental framework. Hence, the evolving 
pattern of the bill reflects a county manager form of administration 
under the jurisdiction of the Board of County Commissioners along 
with a specific assertion of the county’s contracting power. These 
represent the most significant aspects of the new law. 


The law relating to the county executive is set forth in Ohio 
Revised Code sections 302.14, through 302.18 inclusive: 


Sec. 302.14. There shall be a county executive, who shall be the 
chief executive officer of the county. He shall be either (A) an 
elective county executive as provided for in section 302.15 of the 
Revised Code, or (B) an appointive county executive as provided 
for in section 302.16 of the Revised Code. 

In case of the absence of disability of the county executive as * 
determined by the board of county commissioners, his duties shall 
be performed during his absence or disability by whomsoever the 
board of county commissioners shall designate by resolution. 


Sec. 302.15. In a county adopting the elective executive plan the 
chief executive officer shall be known as the county executive. 
The county executive shall be elected at the first regular county 
general election following the adoption of the alternative form and 
shall hold his office for a term of four years. Only an elector of the 
county shall be eligible for election as county executive and shall 
be nominated and elected in the manner provided by general law 
for county officers. 

In case the office of county executive is or becomes vacant by 
reason of death, resignation, or removal, it shall be filled by the 
board of county commissioners for the unexpired term. 
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The salary of the county executive shall be established by the 
board of county commissioners. 

Sec. 302.16. In a county adopting the appointive executive plan, 
the county executive shall be an elector of the county and appoin- 
ted by the board of county commissioners. No persons elected 
to membership on the board of county commissioners shall there- 
after be eligible for appointment as county executive until the 
conclusion of one year after the expiration of the term for which 
he was elected. 

The county executive shall be appointed for an indefinite term, but 
may be removed by the board of county commissioners. 

Sec. 302.17. The county executive shall be responsible for the 
proper administration of the affairs of the county placed in his 
charge, and by resolution of the board of county commissioners, may 
serve as the head of any county department created by the board 
pursuant to Sections 302.01 to 302.24, inclusive, of the Revised 
Code, provided he has the qualifications required by law. 

Sec. 302.18. The county executive shall be the administrative head 
of the county and shall have all powers and shall perform all duties 
of an administrative or executive nature as shall be granted and 
imposed by the board. He shall execute the resolutions of the 
board of county commissioners and the laws of the state relating 
to or required to be enforced by his office. 


The law specifically permits a county to contract with other juris- 
dictions and other counties in Revised Code section 302.21 in the 
following terms: 


Sec. 302.21. The Board of county commissioners as provided in 
Section 302.22 of the Revised Code, may enter into an agreement 
with the legislative autherity of any municipal corporation, town- 
ship, port authority, water or sewer district, school district, library 
district, health district, park district, soil conservation district, 
water conservancy district, or other taxing district, or with the 
board of any other county and such legislative authorities may 
enter into agreements with the board, whereby such board under- 
takes, and is authorized by the contracting subdivision, to exercise 
any power, perform any function, or render any service, in behalf 
of the contracting subdivision or its legislative authority, which 
such subdivision or legislative authority may exercise, perform, or 
render. 


As a matter of legislative procedure the bill was introduced in 
the House, and was heard before the Metropolitan Areas Committee. 
Witnesses representing county commissioners, civic groups, govern- 
mental research organizations, and county officials appeared in its 
support. There were no witnesses who appeared in opposition. It 
passed the House and was referred to the Senate State Government 
Committee. 

The bill was then referred to a sub-committee composed of Sen- 
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ator Kenneth Berry, as Chairman, Senator John Brown, and Senator 
Joseph Bartunek. It was referred back to the Senate State Govern- 
ment Committee and recommended for passage. Shortly thereafter 
it was passed by the Senate, the House concurred in the Amendments, 
and on June 16th, 1961, the Governor signed the bill. 

In conclusion, it should be noted that the new law has received 
favorable editorial and governmental attention throughout the state 
as a moderate step toward a solution of county administrative prob- 
lems. 











OHIO ENACTS THE UNIFORM COMMERCIAL 
CODE 


Boris AUERBACH* 


Without any doubt one of the major accomplishments of the 
104th General Assembly was the passage of the “big Bill,” the Uniform 
Commercial Code. Senate Bill No. 5, which embodies the Commer- 
cial Code, was signed by the Governor on May 18, 1961, and becomes 
law on July 1, 1961. 

Thus, after years of study and effort by the Bar and other inter- 
ested persons in Ohio, the Buckeye State became the tenth state to 
enact the Code. Before the end of the 1961 legislative sessions, thir- 
teen states had enacted the Code, seven in 1961.* 


The Commercial Code itself represents the most comprehensive 
and significant overhaul of our commercial laws. In scope, it con- 
cerns itself with the sale of personal property, commercial paper 
such as checks, bills and notes, bank collections and deposits, letters 
of credit, bulk sales, documents of title such as warehouse receipts and 
bills of lading, investment securities, and the entire field of secured 
transactions.” Over 500 sections of existing law are either repealed 
or amended. The old uniform acts covering negotiable instruments,* 
sales,‘ warehouse receipts,° bills of lading,® stock transfers,’ and trust 
receipts® are repealed as are the provisions relating to bulk trans- 
fers,® chattel mortgages,’® accounts receivable,'! conditional sales,’ 
and factor’s liens'* among others. The strong support given the Code 
before the Ohio General Assembly by every interested statewide 





* Member of the Ohio Bar. 

1 The states that have enacted the Code are Pennsylvania, Massachusetts, Kentucky, 
Connecticut, New Hampshire, Rhode Island, Wyoming, Arkansas, New Mexico, Ohio, 
Oregon, Illinois and Oklahoma. 

2 The nine articles of the Code will become the first nine chapters of Title Thirteen 
of the Revised Code. 

3 Ohio Rev. Code §§ 130.01-86, 1303.01-47, 1305.01-58, 1307.01-09 (1953). 

4 Ohio Rev. Code §§ 1315.01-76 (1953). 

5 Ohio Rev. Code §§ 1323.01-99 (1953). 

6 Ohio Rev. Code §§ 4965.01-49, 4965.99 (1953). 

7 Ohio Rev. Code §$§ 1705.01-02 (1953). 

8 Ohio Rev. Code §§ 1316.01-31 (Supp. 1958). 

9 Ohio Rev. Code §§ 1313.53-55 (1953). 

10 Ohio Rev. Code §§ 1319.01-05, 1319.08-10 (1953). 

11 Ohio Rev. Code §§ 1325.01-08 (1953). 

12 Ohio Rev. Code §§ 1319.11-19 (1953). 

13 Ohio Rev. Code §§ 1311.59-64 (1953). 
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group" and its overwhelming acceptance by the General Assembly”® 


indicates that the functional modern approach of the Code will rep- 
resent a real improvement for any Ohio lawyer dealing with commer- 
cial transactions."® 

Given the scope and importance of the Code, it becomes quite 
important that more detailed information concerning the provisions 
of the Code and the nature of the changes occasioned there be made 
available. For this reason, the Ohio State Law Journal will devote a 
forthcoming issue to a more comprehensive review of the Code than 
could possibly be made in this Legislative Issue. This issue which 
will appear before the effective date of July 1, 1962 should be of con- 
siderable value in adding to the knowledge of the Ohio lawyer in 
this field. 


14 These groups included the Ohio State Bar Association, the Ohio Chamber of 
Commerce, the Ohio Bankers Association, the Ohio Legislative Committee of the National 
Association of Credit Management among others. 

15 The vote in the Ohio Senate was 37-0, in the Ohio House of Representatives 





the vote was 114-17. 
16 For this writer’s view on the benefits to be derived from the Commercial Code 
see Auerbach, “Ohio and the Uniform Commercial Code,” 20 Ohio St. L.J. 638 (1959). 











PROFESSIONAL CORPORATIONS 


JoHn A. DUNKEL* 


For years self-employed professional men and women have been 
acutely aware of their lack of equal treatment under the Federal in- 
come tax laws. Unable to incorporate, and thus employ themselves, 
they have been denied the “fringe benefits” which the Internal Rev- 
enue Code makes available only to employees. Various attempts have 
been made to equalize the status of the self-employed, the best known 
of which is the Jenkins-Keogh Bill (H.R. 10). This bill, which 
failed to pass in the last ten sessions of Congress,’ would provide 
for the tax free deferment of a certain amount of income for retire- 
ment purposes. In the past there has apparently been insufficient po- 
litical weight to force the equalization of tax benefits. Now, however, 
state legislation during the 1960-61 session permitting incorporation 
of self-employed professionals will undoubtedly require Congress to 
give the matter more serious consideration.” 


The Ohio act cannot be approached without some knowledge 
of the circumstances which led to its enactment. The incorporated 
practice of law or medicine is a sharp departure from long standing 
policy. There is but a single reason for changing this policy—to 
create an entity capable of employing the professional so as to allow 
him the same opportunity to reduce his Federal income tax presently 
open to the non-professional. The stakes are large, particularly for 
those professionals in high income tax brackets. The major tax incen- 
tives are: ; 

(A) An employer’s contributions to either a pension or profit 
sharing trust for the benefit of his employees are deductible by the 
employer when made® but not includible in the income of the em- 
ployee until received from the trust during low income retirement 
years.* In addition, the trust’s income is exempt thus it may be 
reinvested tax free.® In the case of profit sharing plans these contri- 
butions can be as much as 15% of the participating employees’ 





* Of the firm of Porter, Stanley, Treffinger & Platt, Columbus, Ohio; former 
Special Attorney, Office of the Chief Counsel, Internal Revenue Service. 

1 For a detailed discussion of the history and provisions of the bill see, Rapp, 
“Pensions for the Self-Employed: The Treasury Department—Finance Committee Plan,” 
16 Tax L. Rev. 227 (1961). 

2 The situation is reminiscent of the rash of state community property laws enacted 
in the late 1940’s to permit a husband and wife to split income. Congress provided for 
the same result in the Revenue Act of 1948 by creating the joint income tax return. 

3 Int. Rev. Code of 1954, § 404(a). 

4 Int. Rev. Code of 1954, § 402(a) (1). 

5 Int. Rev. Code of 1954, § 501(a). 
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annual compensation.* Contributions to a pension plan are limited 
to 5% of the employees’ compensation, or the actual cost of the 
plan plus 10% of the cost of funding past service.’ If both plans are 
adopted, the overall limitation on the amount of income which may 
be deducted (and thus deferred) is 25% of the beneficiaries’ annual 
compensation.* If the employee takes his share of the trust in a 
lump sum at separation he may treat the entire amount received as 
long term capital gain.? The maximum tax is thus 25% upon 
complete withdrawal of the fund. 

(B) Premiums on group term life insurance policies and group 
health and accident policies paid by the employer are deductible by 
him'® and not taxable to his employees." 

(C) Employees can receive up to $100 per week tax-free dur- 
ing a period of injury or illness under an employer financed plan.’” 

(D) Amounts up to $5,000 paid by an employer to the bene- 
ficiaries or the estate of a deceased employee may be received 
tax free.'% 


As mentioned above, Congress has evidenced no particular inter- 
est in equalizing the income tax status of the self-employed. Dispair- 
ing of the unsympathetic attitude of Congress, some professional 
groups, although prohibited from practicing their professions through 
the medium of a corporation, attempted another avenue of attaining 
entity status within the framework of the Internal Revenue Code it- 
self. Under Section 7701 of the Internal Revenue Code, the definition 
of a “corporation” for Federal income tax purposes is not limited to 
the artificial entity commonly known as a corporation, but includes 
associations, joint stock companies, and insurance companies. The 
purpose of this provision, which has been in the law for many years,"* 
is to tax the income of business trusts and similar types of hybrid 
organizations which have most of the characteristics of corporations 
except a charter. The leading case on the subject, Morrissey v. Com- 
missioner,’® set forth the principal characteristics which, if possessed 
by an organization, would tend to cause it to be treated as a cor- 
poration under the Internal Revenue Code. These characteristics are: 
(1) associates, (2) an objective to carry on busines¢ and divide the 





6 Int. Rev. Code of 1954, 404(a) (3). 

7 Int. Rev. Code of 1954, § 404(a) (1). 

8 Int. Rev. Code of 1954, § 404(a)(7). 

9 Int. Rev. Code of 1954, § 402(a)(2). 

10 Int. Rev. Code of 1954, § 162; L.O. 1014, 2 Cum. Bull. 88 (1920); Treas. Reg. 
162-10(a) (1958). 

11 G.C.M. 16069, XV-1 Cum. Bull. 84 (1936) ; Int. Rev. Code of 1954, § 106. 

12 Int. Rev. Code of 1954, § 105(d). 

13 Int. Rev. Code of 1954, § 101(b). 

14 Originally enacted as Section 1 of the Revenue Act of 1918. 

15 296 U.S. 344 (1935). 
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gains therefrom, (3) continuity of life, (4) centralization of manage- 
ment, (5) liability for corporate debts limited to corporate property, 
and (6) free transferability of interests. 

Using section 7701, groups of physicians began organizing clin- 
ics under articles of association containing as many corporate char- 
acteristics as possible. Although technically partnerships under local 
law, the associations sought corporate status under the Internal Rev- 
enue Code. These associations experienced some success in the 
courts’® but on November 15, 1960 the Commissioner of Internal 
Revenue adopted final regulations under Section 7701 of the 1954 
Code. These regulations require that a general partnership, in order 
to be classified as an association taxable as a corporation for Federal 
income tax purposes, must have, in addition to associates and business 
purpose, at least three of the remaining four corporate characteris- 
tics.’ Further, the regulations in effect provide that a general part- 
nership subject to a statute corresponding to the Uniform Partnership 
Act lacks a sufficient number of these elements.’* Thus in 38 states 
which have the Uniform Partnership Act,’® there was a serious 
setback to the association approach to equal status for the profes- 
sional self-employed. 


Suffering defeat from both Congress and the Commissioner, pro- 
fessional groups turned to their state legislatures for some type of 
entity which would be recognized as a corporation for Federal income 
tax purposes. At the date of this writing some thirteen states have 
passed acts to allow either the incorporation of professional practice 
or the formation of special types of associations intended to have a 
sufficient number of corporate characteristics to meet the requirement 
of the regulations.2® The Ohio version follows the corporate approach 
and provides for the incorporation of professional practice under the 
General Corporation Law subject to the limitations found in the new 
act. Although the title of the act states that it is “. . . to permit the 





16 Pelton v. Commissioner, 82 F.2d 473 (7th Cir. 1936); United States v. Kintner, 
216 F.2d 418 (9th Cir. 1954) ; Galt v. United States, 175 F. Supp. 360 (N.D. Tex. 1959). 
For further discussion see, Ray, “Corporate Tax Treatment of Medical Clinics Or- 
ganized as Associations,” 39 Taxes 73 (1961). 

17 Treas. Reg. § 7701-2(a)(3) (1960). 

18 Treas. Reg. § 7701-2(b) (3), (c)(4), (d) (1960). 

19 Ohio Rev. Code, Ch. 1775. 

20 The states that have enacted professional corporation acts are: Arkansas (physi- 
cians and dentists only), Florida, Minnesota (physicians only), Ohio, Oklahoma, South 
Dakota (physicians only) and Wisconsin. Professional association acts were passed in: 
Alabama, Connecticut, Georgia (physicians only), Illinois, Pennsylvania, and Tennessee. 
Nebraska permits physicians to incorporate under a decision of its supreme court. 
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establishment of professional associations,” the entity permitted is 
a corporation under Ohio law. The major features of the act, now 
Sections 1785.01 to 1785.08 of the Revised Code, are summarized as 
follows: 

Section 1785.01(A) lists the professions which may incorporate 
under the act by defining “professional service” as that performed by 
certified public accountants, licensed public accountants, architects, 
attorneys, dentists, pharmacists, optometrists, physicians and surgeons, 
practitioners of limited branches of medicine or surgery as defined 
in Section 4731.15 of the Revised Code (chiropractic, naprapathy, 
spondylotherapy, mechanotherapy, etc.), professional engineers and 
veterinarians. 

Section 1785.01(B) defines a “professional association” as one 
organized under the act for the sole purpose of rendering a professional 
service. 

Section 1785.02 limits the organization and shareholding of a 
professional association to an individual or a group of individuals 
rendering the same kind of professional service within Ohio. 

Section 1785.03 provides that a professional association may 
render services only through officers, employees and agents licensed 
to render the professional service in Ohio. Clerks, bookkeepers, tech- 
nicians and others incident to the practice of the profession but not 
by custom considered to be rendering professional services, are not 
“employees” for this purpose. The same is true of other persons who 
perform all their employment under the supervision and control of a 
duly licensed professional. 

Section 1785.04 states that the act does not modify any law 
applicable to the personal relationship between the professional and 
the person for whom he performs services, including liability arising 
out of the professional service. 

Sections 1785.05 and 1785.07 prevent the issuance, sale or transfer 
of the stock of a professional association to any person who is not 
licensed or otherwise legally authorized to render the same professional 
service as that for which the corporation was organized. 

Section 1785.06 requires an annual report to the secretary of 
state certifying the qualifications of the shareholders of the corpora- 
tion. 

Section 1785.08 makes Chapter 1701 of the Revised Code, the 
General Corporation Law, applicable to professional associations, in- 
cluding their organization and their manner of filing articles of 





21 The full title is: Amended Senate Bill No. 550. “To enact sections 1785.01 to 
1785.08, inclusive, and to amend section 4715.18 of the Revised Code to permit the 
establishment of professional associations.” 
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incorporation, except that in case of a conflict, the provisions of the 
new act take precedence. Section 1701.06(A) of the Revised Code, 
relating to the express terms of shares, is specifically excepted from 
application. 

In substance, the act intends that individuals engaged in the 
practice of a profession may incorporate just as non-professionals. 
Although there are differences due to ethical considerations, the factors 
involved in the decision of whether or not to incorporate should remain 
much the same as those in any personal service organization. Ethical 
considerations, although of considerable importance, must be left to 
others more qualified to discuss them.” 

From an income tax standpoint, incorporation offers the ad- 
vantages outlined above. However, the organization of a professional 
corporation creates a taxable entity and the possibility of a double 
tax on professional income. In professional corporations with not 
more than ten shareholders this should present no problem. Sub- 
chapter S of the Internal Revenue Code provides that if all share- 
holders consent, the income of the corporation will be taxed directly 
to them in much the same manner as a partnership.”* The election 
does not disturb the beneficial incidents of corporate status, but simply 
removes the aspect of double taxation on corporate earnings when 
received and as dividends when distributed to shareholders. 

Where there are more than ten shareholders the election is not 
available and the avoidance of corporate tax becomes a problem. In 
what will probably be the normal case, the entire net income of the 
corporation, after other expenses, will be paid out to shareholders in 
the form of compensation. Compensation paid to employees is deduc- 
tible by a corporation in arriving at taxable income, but only in a 
“reasonable” amount.** In a vast number of cases the Internal 
Revenue Service has successfully challenged the reasonableness of 
compensation paid by a corporation with the effect that the disallowed 
portion is treated as a non-deductible dividend. The usual case 
involves a closely held or family corporation where salaries are arbi- 
trarily scaled to balance out all, or nearly all, of the taxable income 
of the corporation. In a professional corporation with more than ten 
shareholders it would seem unlikely that compensation could be fixed 
by the recipient. Instead, the contribution of effort and experience 





22 It is understood that the American Bar Association is currently reviewing the 
matter. “American Bar Association, Section of Taxation, Report of the Special Com- 
mittee to Cooperate With ABA Committee on Professional Ethics—Re Association of 
Attorneys Taxable as Corporations” (July 17, 1961). 

23 Int. Rev. Code of 1954, §§ 1371 to 1377, inclusive. 

24 Int. Rev. Code of 1954, § 162(a)(1). 
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to the corporation by the professional employee will control the amount 
he receives. In effect, if the employee earned or would have earned 
the income as a partner, it is not logical to say that the amount received 
as compensation for the same services as a shareholder is unreason- 
able. Furthermore, a professional corporation is a personal service 
organization where capital is not an income producing factor. Its 
shares are all owned by the shareholders rendering services as employ- 
ees of the corporation, and it is from these services that the corporation 
derives its income. Investment, with the anticipation of receiving 
dividends, is missing. For these reasons a controversy over the rea- 
sonableness of salaries seems fairly remote. 


If there is a desire to retain earnings in the corporation to 
accumulate capital at a lower tax rate than that of the shareholders, 
additional corporate income taxes must be considered. The require- 
ments of the personal holding company tax are quite detailed but if 
other tests are met, ownership of 25% or more of the stock of a 
professional corporation by one individual may cause its imposition.” 
This possibility only arises when there is no election under Sub- 
chapter S and the corporation has taxable income. If the accumula- 
tion does not exceed $100,000, the accumulated earnings tax need not 
be considered. Beyond that amount, the accumulation must be justi- 
fied as within the reasonable needs of the business.”® 


As could be expected of novel legislation, some of the provisions 
of the act may require further clarification. For example, does the 
legislature have the power to prescribe the forms of association per- 
missible in the practice of law? The Supreme Court of Ohio has stated 
that the power to regulate, control, and define the practice of law 
reposes in the judicial branch of the government.”’ The status of 
accountants and professional engineers is also unclear. The act 
amended Section 4715.18 of the Revised Code which formerly pro- 
hibited the practice of dentistry under the name of any company, as- 
sociation or corporation. As amended, that section now excepts dental 
practice in the name of a professional corporation. Somewhat similar 
prohibitions are contained in Ohio Revised Code, sections 4701.14, 
relating to accountants, and section 4733.16, relating to engineers but 
these sections were not amended by the new act. 

It is fairly clear that the language of Revised Code, section 
1785.01(B) limits the purpose of a professional corporation to the 
practice of one professional service. For example, a professional 





25 Int. Rev. Code of 1954, § 543(a)(5). 
26 Int. Rev. Code of 1954, § 535(c). 
27 Judd v. City Trust and Savings Bank, 133 Ohio St. 81, 12 N.E.2d 288 (1937). 
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corporation may not render both medical and dental services. Section 
1785.03 of the bill as originally introduced was as follows: 
A professional association may be organized only for the purpose 
of rendering one specific kind of professional service and shall not 
engage in any business other than rendering the professional service 
for which it was organized. However, it may invest its funds in real 
estate, mortgages, stocks, bonds, or any other type of investment 
and may own real or personal property necessary or appropriate 
for rendering its professional service. 


This section, deleted from the act, would have apparently limited 
the powers of a professional corporation to professional service, in- 
vestments of any type, and ownership of real or personal property 
necessary or appropriate for rendering its professional service. As the 
act stands now, a professional corporation has the various powers to 
carry out its purpose contained in Section 1701.13(F) of the Revised 
Code, including the power to: “Do all things permitted by law and 
exercise all authority within the purposes stated in its articles or inci- 
dental thereto,” as well as power to make investments described in 
division (G) of the same section, irrespective of purpose. Thus, al- 
though the professional corporation may not render two professional 
services, it appears to have been given some latitude in matters 
“incidental” to its sole purpose. The question of what is “incidental” 
to a professional service might cause some differences of opinion. 
For example, a medical corporation can probably own a building to 
house its offices, but may it operate a drug store? 

Ohio Revised Code section 1785.02, stating that an individual or 
a group of individuals may organize and become a shareholder, or 
shareholders, of a professional corporation, makes it clear that the 
sole practitioner may incorporate himself. There is apparently no re- 
quirement that the officers and directors of the professional corpora- 
tion be shareholders or licensed members of a profession. Thus, for 
example, the act would permit a large incorporated medical clinic to 
employ lay business management. 

Although the shareholders of a professional corporation must all 
be licensed to practice in Ohio, it can render its professional services in 
another state,”* provided of course, the other state will permit it. The 
law of “doing business” will probably have to be re-examined with a 
view toward this new type of business organization. 

The Ohio act places no limitation on the name of the professional 
corporation. The acts in other states contain language similar to the 
following: 





28 Ohio Rev. Code, § 1701.13(4). 
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The corporate name of a professional association shall contain the 
last names of one or more of the shareholders, or the last names of 
one or more of the shareholders followed by the word “Chartered,” 
or the last names of one or more of the shareholders followed by the 
words “Professional Association,” or the abbreviation “Prof. Ass’n.” 


The above was section 1785.10 of the Ohio bill as originally in- 
troduced. Apart from ethical considerations, such names as “Ace 
Personal Injury Service, Inc.,” “Painless Extractions, Inc.” and “Head 
to Toe Medical Corporation,” would nevertheless be permissible 
under the act. 

As mentioned above the act states that it does not modify any 
law applicable to the relationship between the person furnishing pro- 
fessional service and the person receiving it. This, for example, would 
preserve the law of privileged communications. While specifically not 
modifying the liability arising out of such professional service, the 
incorporation of a professional partnership does appear to remove the 
former partner’s liability for claims against the partnership arising 
from conduct other than his own. Regarding the person’s own liability 
as an employee of the corporation, it should be noted that primary 
liability would be imposed under existing concepts. Query whether if 
both are sued, the plaintiff must still elect to proceed against one. 

The professional corporation cannot have a subsidiary for the 
practice of a branch of the profession for which it was organized be- 
cause of the requirement that the shares of a professional corporation 
be owned only by licensed individuals. However, it is possible for 
professional corporations to have non-professional subsidiaries if the 
purpose of the subsidiary may be considered incidental to that of the 
parent.” For example, a medical corporation could probably incor- 
porate its medical office building. Some other questions regarding 
stock would include the method of cancelling shares and the status 
of the stock of a deceased shareholder. These and other considerations 
point up the fact that an underlying shareholders’ agreement is as 
necessary to a professional corporation as its articles of incorporation. 

While one professional corporation may not acquire the stock of 
another, there is no prohibition against their merger or consolidation. 
This opens up some rather exotic possibilities where the merged cor- 
poration has experienced net operating losses available as carry-overs 
to the surviving corporation. 

The foregoing are some of the obvious implications of various 
provisions of the act. It is hoped that the purpose of the legislation 
will be uppermost in the minds of the courts who construe it. If an 





29 Ohio Rev. Code, § 1701.13(3). 
30 Int. Rev. Code of 1954, §§ 172, 381, 382. 
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equal tax position is to be attained by professionals through incorpora- 
tion, the standards of conduct and ethics must be preserved, but so 
must a workable corporate entity. 

At this time the best indications are that the professional cor- 
poration will serve its purpose, either directly as an employer, or in- 
directly as an influence on Congress to equalize the status of the self- 
employed professional. The Commissioner of Internal Revenue has 
been ominously quiet as state after state has circumvented his regula- 
tions. At the time of this writing it is informally understood that there 
could be a challenge to the substance of the characteristics of profes- 
sional corporations, especially those corporations with one shareholder. 
Be that as it may, it would appear that the struggle is nearing an end 
and the relief sought is close at hand. 








THE NEW MARKETABLE TITLE ACT 


ALLAN F. SmMiITH* 


Amended House Bill No. 81 enacted by the Ohio legislature 
contains, among other things, legislation of a type which has come 
to be known as a marketable title act. To the author’s knowledge, 
passage of the bill represents the culmination of more than two years 
of intensive work by a bar association committee. Since the handling 
of real property law is peculiarly within the province of lawyers and 
seldom attracts wide public interest, the efforts are surely made in the 
finest tradition of public service. Although one may question the 
advisability of particular provisions, the overall impact of the legisla- 
tion is a substantial legislative step toward facilitating land title trans- 
actions and improving the marketability of land titles. 

The substance of the Act, found in Ohio Revised Code sections 
5301.47-5301.56, inclusive, follows closely the Model Marketable 
Title Act promulgated by Professor Lewis M. Simes early in 1960." 
It may be anticipated, therefore, that the comments which accompanied 
the Model Act may prove helpful in future years should problems 
of construction face the Ohio courts. The legislative declaration? that 
the act “shall be liberally construed to effect the legislative purpose 
of simplifying and facilitating land title transactions by allowing 
persons to rely on a record chain of title” of forty years lends strength 
to the hope that both simplification of conveyancing procedures and 
security of titles may be enhanced by the legislation. 

The essence of the Marketable Title Act cannot be better stated 
than was done by Professor Simes: “If a person has a record chain of 
title for forty years, and no one has filed a notice of claim to the 
property during the forty-year period, then all conflicting claims based 
upon any title transaction prior to the forty-year period are extin- 
guished.”* This abbreviated statement indicates the affirmative opera- 
tion of the Act in destroying ancient defects which had previously 
cluttered some land titles, and emphasizes the Act’s unique character- 
istics. The Act is not a statute of limitations, since loss of the ancient 
claim is not dependent upon failure to sue. Rather, the claim is lost 





* Dean and Professor of Law, The University of Michigan Law School. 

1 Simes and Taylor, Improvement of Conveyancing by Legislation 6 (1960). This 
treatise, prepared for the Section of Real Property, Probate and Trust Law of the 
American Bar Association and the University of Michigan Law School contains a wide 
variety of Model Acts dealing with specific title problems, suggested major remedies, 
and discussions of legal problems inherent in any proposed revision of conveyancing law. 

2 Ohio Rev. Code § 5301.55. 

3 Simes and Taylor, Improvement of Conveyancing 4 (1960). 
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by failure to file a preserving notice within forty years.* It is not a 
curative act in the common sense of that term, since it is aimed not at 
a particular defect which commonly recurs, but at a wide range of 
defects, all of which are eliminated by passage of time and failure to 
preserve the claim by filing a proper timely notice. No lawyer who 
has examined land titles can fail to appreciate the value of the Act 
since it permits him to concentrate his attention, with limited excep- 
tions, on the effectiveness of recent title transactions and to dismiss 
from consideration numerous ancient defects in the chain of title 
which are often more apparent than real. 

The above abbreviated statement of the thrust of the Marketable 
Title Act is also an over-simplification of its operation and may tend to 
mislead the unwary attorney. For this reason, after a brief discussion 
of the important concepts involved in the Act, I shall endeavor to show 
some of the dangers in the act by raising specific questions which may 
be asked by attorneys who are called upon to handle real estate trans- 
actions. 

THE CONCEPTS OF THE ACT 


There are two concepts which dominate the Marketable Title 
Act—the concept of “marketable record title” and the concept of a 
“root of title.” Both are defined specifically in the Act,® but a clear 
understanding of them is imperative. “Root of title” refers to a con- 
veyance or other title transaction which purports to create the inter- 
est being claimed. Thus a quit claim deed may be the root of title if 
it purports to convey a specific interest in an identifiable tract of land. 
A probate decree, a quiet title decree, a sheriff's deed or a mortgage 
may all serve as a “root of title,” provided only that it has been of 
record more than 40 years from the time marketability of the interest 
is called into question. Thus, the attorney examining an abstract of 
title (or examining records in the recorder’s office) can readily locate 
a starting point for examining the validity of the interest in land with 
which he is concerned. He starts his chain of title with the transaction 
which first appears on record more than forty years from the time he 
is working. 

One of the excellent features of the Ohio Act is that it is auto- 
matically progressive in its operation. Unlike the Iowa Act® which 
requires periodic re-enactment, the Ohio Act will continuously move 
forward, eliminating claims based on transactions which pre-date the 





4 In Ohio Revised Code section 5301.49(b) a cross reference is made to section 
5301.50. The correct reference should be to section 5301.51. 

5 Ohio Rev. Code § 5301.47. 

6 Iowa Code Ann. § 14.17. 








714 OHIO STATE LAW JOURNAL [Vol. 22 


newly developing roots of title. Every deed recorded prior to 1921 is 
today a potential “root of title.” In ten years every deed recorded 
prior to 1931 will so operate and a decade of potential defects will be 
eliminated. 

The concept of a “marketable record title” is defined in Ohio 
Revised Code section 5301.47 as “a title of record, as indicated in 
Section 5301.48 of the Revised Code, which operates to extinguish 
such interests and claims, existing prior to the effective date of the 
root of title, as are stated in Section 5301.50 of the Revised Code.” 
Section 5301.48 then spells out the requirements for establishing for 
the claimant an unbroken chain of title of record. It may be that the 
claimant will have an unbroken chain of title which will consist of only 
one transaction—namely, the “root of title” transaction which has 
been recorded more than 40 years. It may be that the chain will con- 
sist of several links. For example, a deed recorded in 1919, purporting 
to transfer Blackacre to A, may be the root of title. Subsequent deeds 
from A to B, recorded in 1930, from B to C, recorded in 1946, may 
complete the chain of title for C’s claim. In either case, there must be 
“nothing appearing of record . . . purporting to divest such claimant 
of his purported interest.” The phrase “purporting to divest” is not 
defined in the statute. It is used also in the Michigan Marketable 
Title Act,’ and the Title Standards adopted by the Michigan State 
Bar Association deal with the phrase as follows:*® 

“Standard 1.4—Matters ‘Purporting to Divest’ within the mean- 
ing of the forty year Marketable Title Act are those matters appearing 
of record which, if taken at face value, warrant the inference that the 
interest has, in truth, been divested.” 

The Michigan Title Standards give several examples, two of 
which are set out here to illustrate the meaning of the term: 

Problem A: Frank Thomas is the last grantee in the regular chain 

of title to Blackacre by a deed recorded in 1910. In 
1949 a warranty deed executed by a stranger to the 
title conveying Blackacre to Ralph Allan was recorded. 
Is this an instrument “purporting to divest” Thomas 
of his interest within the meaning of the Forty Year 
Marketable Title Act? 


Answer: No. While the giving of a warranty deed by a stranger 
to the title appears to be incompatible with retention 
of title by Thomas, the instrument does not in itself 
set forth any matters indicating that Thomas’ interest 
has been conveyed. But see comment below. 





7 Mich. Comp. Laws §§ 565.101-565.109 (1948); Mich. Stat. Ann. §§ 26.1271 to 


26.1279. 
8 35 Mich. St. Bar. Jour. 16 (Aug. 1956). 
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Problem D: Frank Thomas is the last grantee of record in the 
regular chain of title to Blackacre by a deed recorded 
in 1910. A deed of Blackacre from Burt Tillson to 
Harry Cook, dated and recorded in 1938, recites that 
Frank Thomas has died intestate and that the grantor 
therein is his sole heir at law. Is this an instrument 
“purporting to divest” Thomas of his interest within 
the meaning of the Forty Year Marketable Title Act? 


Answer: Yes. If the recitals in the Tillson deed were true in 
fact, Cook has acquired the interest once vested in 
Thomas. Even if the recitals were not factually cor- 
rect, the deed in question is one “purporting to divest” 
as the term is used in Section 2 of the Act. 


It should be noted that although the instrument in Problem A, 
above, is not one “purporting to divest” a person of his interest 
within the meaning of the Marketable Title Act, it does not follow 
that the title examiner can disregard it. Thus, while the 1949 deed 
placed of record does not prevent Frank Thomas from having market- 
able record title and securing the advantages of the Act so far as 
cutting off stale claims is concerned, prudence would nevertheless re- 
quire an investigation to determine why the deed from an apparent 
stranger to the title appears on the record. Moreover, Revised Code 
section 5301.49(D) specifically makes the marketable title subject 
to “any interest arising out of a title transaction which has been re- 
corded subsequent to the effective date of the root of title from which 
the unbroken chain of title or (of)® record is started.” 

With these conceptual matters disposed of, we may turn to 
certain specific questions of interests to title examiners. 


May a title examiner safely ignore all transactions which pre-date his 
root of title? 


Despite the fact that an affirmative answer would represent the 
ideal solution to simplification of title searches, the answer to this 
question is certainly “no.” The Act itself renders the marketable 
record title subject to certain matters.’ These include easements held 
for railroad or public utility purposes and all mineral interests. These 
two exceptions were not included in the Model Act but were added by 
the Ohio legislature, presumably in response to complaints from 
utility and mining interests that the Act would work extreme hard- 
ships. It is probably true that some railroad and utility companies 
hold a tremendous number of easements, and it would be something 





® The word “or” appears in the enrolled bill, yet the word “of” seems to have been 


intended. 
10 Ohio Rev. Code §§ 5301.49, 5301.53. 
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of a burden to file individual preserving notices for each tract of land 
involved. Similarly, large mining interests may hold mineral rights 
not currently being exploited on many separate tracts of land. The 
legislative decision to grant an unqualified exception for such interests 
may thus be justified on practical grounds. Yet these exceptions tend 
to weaken the beneficial effects which might otherwise be achieved in 
freeing lands from interests created at remote times. In any event, 
the existence of these two exceptions would seem to make it imperative 
that the title examiner look through the earlier transactions to ascer- 
tain whether interests of the kind described were created prior to the 
date of the root of title because those are the interests which will per- 
sist. It should also be noted that two other exceptions, not included 
in the Model Act, were added by the Ohio legislature. One relates to 
mortgages properly recorded under Revised Code section 1701.66. 
The other excepts easements or interests in the nature of easements 
where the existence of such interests is evidenced by the “location 
beneath, upon, or above any part of the land described in such instru- 
ment of any pipe, valve, road, wire, cable, conduit, duct, sewer, track, 
pole, tower, or other physical facility and whether or not the existence 
of such facility is observable.” The latter exception probably over- 
laps in many instances the exception for utility easements, but it is 
broader in its coverage and would include some non-utility easements. 
Whether the exception be wise or not, it emphasizes again the need 
for the examiner to search the record prior to the root of title if the 
purchaser’s anticipated use of the land would be adversely affected by 
by the existence of these interests. 

One should not conclude that these exceptions nullify the benefits 
of the Act. A competent title examiner can ascertain rather quickly 
whether any excepted interests appear in the earlier instruments, and 
his task is materially lightened since the scope of his search is relatively 
narrow. 


How are defects handled when they occur within the forty year period? 


The Act does not purport to cure all titles. Any instrument on 
record during the forty year period must be considered, since it may 
create a title problem. The record title is made subject to any defect 
“inherent in the muniments of which” the record chain of title is 
formed, and such defects must be cured in the usual fashion. Thus, 
title examiners in Ohio must still wrestle with the fee tail estate, with 
incorrect descriptions, with improperly executed deeds, or even with 
ancient interests if those matters appear in the forty-year chain. Thus, 
for example, if a deed in 1950 transfers Blackacre to B, “subject to a 
right of flowage in X created by a certain deed recorded in 1886 in 
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Liber 3, Page 161 of the records of Y County,” a purchaser today from 
B would take subject to the flowage right. The Act is designed to 
assure a reasonable title search, not to serve as a cure-all for title 
matters. 

There is one matter here which should be noted. It is a rather 
common conveyancing practice for draftsmen to include in the deed 
description some such language as “subject to easements and use 
restrictions of record.” This is a device which is probably adequate to 
protect the grantor from liability on his covenants for title in a war- 
ranty deed should there be burdens of that type on record. This throws 
the risk of title search on the purchaser. The Ohio Act has wisely 
adopted the provision in the Model Act which makes such a general 
reference inadequate to preserve the ancient interests even though the 
general reference appears in the muniments of title which make up 
the forty year chain. To preserve such interests, a specific identifica- 
tion of the earlier title transaction is required.” 


How can a person preserve an interest created more than 40 years ago? 


The destruction of ancient interests would hardly be tolerated 
if no method of preserving them were provided.’* Revised Code 
section 5301.49 provides that marketable record titles are subject to 
interests preserved by timely filing of a notice that such interest exists. 
As to any existing interest arising from an ancient transaction, an 
initial period of three years is allowed by Revised Code section 
5301.56. Revised Code sections 5301.51 and 5301.52 spell out the 
effect of filing a notice, thé content which must be included, and the 
mode of indexing. Incidentally, House Bill 81 contains amendments 
to Revised Code sections 317.08, 317.18, and 317.20, and the Bill adds 
a new section, Revised Code section 317.201, to provide in the record- 
keeping statutes for the new type of instrument which may now be 
recorded. The notices will be indexed in the reverse index for deeds,’* 
and a separate “Notice Index” will be maintained by tract." 

One factor should be noted as to the length of time a person has 
to file his preserving notice. It can never be less than 40 years from 
the time the interest is created, but it may be considerably longer. 
Revised Code section 5301.51(A) permits the filing “during the forty 
year period immediately following the effective date of the root of title 
of the person whose record title would otherwise be marketable.” 





11 Ohio Rev. Code § 5301.49(A). 

12 As to the constitutionality of marketable title acts generally, see Simes and 
Taylor, Improvement of Conveyancing by Legislation 253-73 (1960). 

13 Ohio Rev. Code § 317.08(A). 

14 Ohio Rev. Code § 317.201. 
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Thus, suppose A acquired a remainder interest in Blackacre in 1910. 
In 1916, the holder of the life estate gives a deed to B which purports 
to create a fee simple in B. This deed is recorded in 1916. It could 
serve as a root of title for a marketable record title which conceivably 
could extinguish A’s interest. But if A recorded a preserving notice 
in 1955, his interest would be preserved. Though more than 40 years 
from the creation of the interest, it is within 40 years from the effective 
date of the root of title. 


What is the relation between this Marketable Title Act and the 
doctrines of adverse possession? 


The new act does not affect the operation of statutes of limitation 
nor the doctrine of adverse possession.’® Thus, even as one before the 
statute might have a perfect chain of title on paper which was lost to 
an adverse possessor who occupied the land for the period of limita- 
tions, so now, the marketable record title described in the Act may be 
subordinated to a title acquired by adverse possession, if that adverse 
possession occurred wholly or partially within the time subsequent to 
the effective date of the root of title. To the lawyer representing a land 
purchaser, this means that an examination of the premises to determine 
the possessory condition is as necessary now as it was before. 

It seems equally clear that the Act could bar a title acquired by 
adverse possession in the distant past. Thus, if A owned Blackacre in 
1890 and B entered into adverse possession at that time, his continued 
. possession for 21 years would yield a title in B. Let’s suppose further, 
however, that in 1915, A gave a deed to X purporting to create a fee 
simple in X. That deed is promptly recorded. X conveys to Y in 
1936. Nothing else appearing in 1961, Y would have a marketable 
record title under the new legislation, with the 1915 deed as the root 
of title. The title by adverse possession, acquired in 1911 would be 
extinguished unless proper notice were filed. 


What treatment is given to rights of entry and possibilities of reverter? 


Rights of entry and possibilities of reverter, like other interests 
in land, may potentially be destroyed by the general operation of the 
Act. Thus, if land were conveyed to the Homestead School District 
in 1880 “so long as it is used for school purposes,” the grantor would 
retain a possibility of reverter. If, in 1900, the land were conveyed to 
Lincoln School District, with no reference to the special limitation, 





15 Ohio Rev. Code § 5301.49(C) makes the marketable record title subject to the 
rights of any person arising from adverse possession if such adverse possession is in 
whole or in part subsequent to the effective date of the root of title. Ohio Rev. Code 
§ 5301.54 specifically preserves the period of the statute of limitations. 
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that deed, if recorded, might now serve as a root of title for a title in 
fee simple absolute. Unless preserved by the timely filing of a preserv- 
ing notice, the possibility of reverter could be extinguished. 


The new legislation contains an added provision, not found in the 
Model Act, which is even more destructive of these interests than of 
other interests. Revised Code section 5301.49(A) provides generally 
that the record marketable title shall be held subject to all interests 
and defects which are inherent in the muniments of which such chain 
of record title is formed. Thus, in the example above, if the 1900 deed 
to Lincoln School District made adequate reference to the special 
limitation in the 1880 deed, then in the absence of other provisions the 
possibility of reverter would be preserved as long as the 1900 deed 
was the root of title. The Act, however, contains a specific proviso 
that “possibilities of reverter and rights of entry or powers of termina- 
tion for breach of condition subsequent, which interests are inherent 
in the muniments of which such chain of title is formed and which have 
existed for forty years or more, shall be preserved and kept effective 
only in the manner provided in Section 5301.51 of the Revised Code.” 
Thus, even if the interests are found in the forty year search, if they 
were created more than forty years before the time of examination, 
they are extinguished unless a preserving notice has been filed. This 
is probably a wholesome addition to the Model Act, since a time limita- 
tion on the effectiveness of such interests is generally desirable. Indeed, 
several states have enacted legislation specifically limiting the duration 
of such interests."® 


What interests are extinguished by the operation of the Marketabie 
Title Act? 


Revised Code section 5301.50 provides that, except for the 
specific interests preserved by the Act, a record marketable title is 
“free and clear of all interests, claims, or charges whatsoever, the 
existence of which depends upon any act, transaction, event or omission 
that occurred prior to the effective date of the root of title.” It goes 
on to indicate that both legal and equitable interests, present or future 
interests, whether owned by a resident or non-resident, whether owned 
by a person sui juris or under a disability, and whether owned by a 
natural or corporate person are all subject to extinguishment if proper 
preserving notice is not recorded. One could hardly ask for more 
inclusive language and the purpose of the Act is best served by these 
broad terms. 





16 See Simes and Taylor, Improvement of Conveyancing by Legislation, 201-17 
(1960). 
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CoNCLUSION 


Despite the fact that broad exceptions have been given to mining 
interests, utility easements, railroad easements, and pipeline easements, 
the effect of the Marketable Title Act cannot be other than beneficial 
to the State of Ohio. Lawyers who supervise real estate transactions 
and title insurance companies will be aided considerably in their work. 
More important, the members of the public who sell land should find 
greater ease in furnishing requisite proof of good title, and purchasers 
may be more secure in their title. The Act, though technical in some 
respects, is well-drafted and should present a minimum of construc- 
tion problems for the future. Lawyers must, of necessity, familiarize 
themselves with the exceptions contained in the Act, but the job of 
title examination should prove easier, and the haunting doubts which 
all have experienced when deciding that an ancient record defect 
should be passed over can now be eliminated. 

















RECENT LEGISLATION AFFECTING OHIO 
PROBATE PRACTICE 


RICHARD F. SATER* 


The following brief comments relate to the recently enacted 
Senate Bill 3, sponsored by the Committee on Probate and Trust Law, 
Senate Bills 381 and 415, and House Bills 96 and 288—legislation 
within the purview of the Committee. It is firmly believed that the 
resulting changes will prove of material value in improving probate 
practice in the applicable areas. 


SENATE BItt 3 


This bill amended Ohio Revised Code sections 1335.01, 
2101.24, 2107.34, 2117.02, and 2127.20 and enacted sections 2107.63 
and 2111.471. Especially noteworthy changes are created by Re- 
vised Code sections 1335.01 and 2107.63 which relate to living and 
testamentary trusts. These changes have long been needed and will 
clarify as well as modify existing probate practice. The effective date 
was October 5, 1961. 


A. Section 1335.01 


The new matter added to this section provides that a trust shall 
not be declared invalid because its corpus consists only of primary or 
contingent rights to receive the proceeds of life insurance contracts, 
endowment contracts, or other contractual interests payable at death 
or by reason of death or because the corpus consists of assets having 
only a nominal value. The amendment was expressly made applicable 
to trusts created both before and after the effective date of the sec- 
tion. 


B. Section 2101.24 


The amendment to this section expressly confers jurisdiction 
upon the probate court to terminate a testamentary trust in any case 
in which a court of equity may do so. This new provision clarifies and 
enlarges the jurisdiction of the probate court. 


C. Section 2107.34 


This section before amendment provided that if after making a 
will, the testator had a child born alive or adopted a child or desig- 
nated an heir and no provision had been made for such child or heir 





* Member of the Columbus Bar; Chairman, Committee on Probate and Trust 
Law, Ohio State Bar Association. 
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in the will, the child or heir would nevertheless take his intestate 
share. Under the amended section, the pretermitted heir will still 
receive an intestate share, but if the testator is survived by a spouse, 
the amount subject to the heir’s intestate share will be limited to the 
portion of the estate not devised or bequeathed to, or for the use of, 
the surviving spouse. In other words, property going to the surviving 
spouse is not subject to the section. 


D. Section 2117.02 


Instead of the previous three months time limit, the amendment 
to this section allows an executor or administrator four months after 
the date of his appointment in which to present any claim which he 
has against the estate to the probate court for an allowance. Thus, 
the permissible period for the presentation of claims is now the same 
for both creditors and executors or administrators. 


E. Section 2127.20 


The amendment (not sponsored by the committee) is a gram- 
matical clarification of the statute which now reads: 

“The probate court, with the consent of the mortgagee, may au- 

thorize the sale of lands subject to mortgage, but the giving of 

any such consent shall release the estate of the decedent or ward 

should a deficit later appear.” (New matter in italics.) 


F. Section 2107.63 


This new section incorporates in statutory form the doctrine of 
Facts of Independent Significance and validates testamentary addi- 
tions or “pour overs” to the corpus of existing trusts, intervivos or 
testamentary. The law in Ohio was not clear and this section will 
have the long needed effect of clarifying the area.’ 

Six specific issues are resolved by this section. First, it specifi- 
cally validates a devise, bequest or appointment of real or personal 
property or any interest therein to a trustee of an existing trust iden- 
tified in the will. Second, it specifies that the property so devised, 
bequeathed or appointed shall be added to or become a part of such 
trust and shall be administered as a part thereof, subject to the juris- 
diction of the court having jurisdiction of such trust. Third, the be- 
quest, devise or appointment shall be governed by the terms of such 
trust as they existed on the date of the testator’s death even if such 
trust had been modified or amended after the execution of the testa- 
tor’s will which contained the “pour over” provisions unless the will 
specifically provides otherwise. Fourth, the devise, bequest or ap- 





1 See Bolles v. Toledo Trust Co., 144 Ohio St. 195, 58 N.E.2d 381 (1944). 
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pointment shall be invalidated if the trust which was to receive the 
“pour over” is terminated or completely revoked prior to the test- 
ator’s death. Fifth, the provisions of the section do not affect any of 
the rights of election accorded the surviving spouse under Revised 
Code section 2107.39. Finally, it is specifically stated that the sec- 
tion will apply to wills executed either before or after the effective 
date of the section. 

The importance and effect of the amendment to Revised Code 
section 1335.01 discussed above, especially in relation to section 
2107.63, is now obvious. 


G. Section 2111.471 


Under the provisions of this new section, a probate court can, 
on its own motion or the motion of the guardian or of any interested 
party, transfer its jurisdiction over the guardian and ward when the 
ward has moved to another county within the state and acquired a 
new residence or legal settlement in that county to the probate court 
of that county, with the latter court’s consent, provided that to do 
so is in the best interests of the ward. The procedure to effectuate 
this transfer of jurisdiction is related in detail in the section. 


SENATE BIL 381 


The bill amends Section 5731.42 of the Revised Code in two ways. 
First, an exception to the general requirement of obtaining the tax 
commissioner’s consent prior to delivery or transfer of property of the 
decedent is made where the surviving spouse of the decedent is the 
joint owner with rights of survivorship in any deposit of the decedent 
but only as to one-half of such jointly owned deposit. Second, the re- 
quirement of notice to the tax commissioner and the county auditor by 
an institution or person having securities or assets in possession, control 
or custody when no consent has been given in regard to the delivery 
or transfer of such securities, assets, deposits or property belonging 
to or standing in the name of the decedent or in the joint names of the 
decedent and another who is not the decedent’s surviving spouse has 
been changed. The old section required the notice to be given at least 
ten days prior to such delivery or transfer while the amended section 
allows notice within thirty days from the date of such delivery or 
transfer. The effective date of this bill was September 12, 1961. 


SENATE BILx 415 
As a result of this bill, amending Revised Code section 5731.06, 
up to two thousand dollars of the proceeds from any employer death 
benefit plan which are payable upon the death of a participant in the 
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plan are not considered as property passing within the meaning of Re- 
vised Code section 5731.02 as long as the proceeds are not payable to 
the participant’s estate. An employer death benefit plan is defined 
for the purpose of this section as “any uninsured plan, fund, or pro- 
gram either unfunded or funded which is established by any person, 
firm or corporation to provide the beneficiaries of a participating em- 
ployee with benefits payable upon the death of such employee.” This 
amendment has the effect of equating the proceeds of employer death 
benefit plans, at least as to the sum stated above, with the proceeds 
of life insurance policies insofar as inheritance taxes are concerned. 
The effective date was October 16, 1961. 


House BItu 96 


Section 2741.04 of the Revised Code, as amended by House Bill 
96, now allows an entry of dismissal in a civil action brought to con- 
test the validity of a will under Revised Code section 2741.01 if the 
entry has been approved by all the parties to the action or their 
counsel. Formerly, the issue once raised had to be tried by a jury. 
The effective date of this bill was August 11, 1961. 


House Bi1Lt 288 


Prior to the enactment of this bill, Revised Code section 2117.26 
authorized the reimbursement of a surviving husband from his wife’s 
estate for her funeral expenses paid by him to the extent that the 
rights of other creditors of her estate were not thereby prejudiced. The 
present section, as amended by House Bill 288, refers to “surviving 
spouse” and “deceased spouse.” Thus, the surviving spouse, whether 
husband or wife, is entitled to reimbursement for the funeral expenses 
of the deceased spouse if the expenses were paid by the surviving 
spouse to the extent that the rights of other creditors will not be prej- 
udiced. The effective date was August 4, 1961. 

















THE UNIFORM FRAUDULENT CONVEYANCES ACT 


Myron J. NADLER* 


The recent enactment of The Uniform Fraudulent Conveyances 
Act in Ohio is the first important statutory change in over 60 years 
in the law of this state regarding transfers of property in fraud of 
creditors.. The purpose of the Uniform Act is to clarify and make 
uniform the law on this subject, and to substitute clear and certain 
rules for much of the confusion and uncertainty that has characterized 
this area of jurisprudence.* The adoption of the Uniform Act will be 
welcomed by lawyers and the courts alike as Ohio has not escaped 
its share of this confusion and uncertainty. As the Commissioners on 
Uniform State Laws have found, “There are few legal subjects where 
there is a greater lack of exact definition and clear understanding 
of boundaries.” 

The Uniform Act does not revolutionize the law on this subject, 
but is more in the nature of a restatement of existing doctrine. It does, 
however, bring several important changes to existing Ohio law. It 
also specifically repeals Revised Code section 1335.02 originally 
enacted in 1810 which has been the principal statute on this subject.* 
Since the limitations of space will not permit a discussion of each 
section of the Uniform Act, an examination of the more important 
changes in existing Ohio law will suffice. 


UNLIQUIDATED Tort CLAIMS 


One of the more important changes created by the Uniform Act 
stems from the definition of the term “creditor” in Ohio Revised Code 
section 1336.01. A “creditor” is defined as “a person having any 
claim, whether matured or unmatured, liquidated or unliquidated, 
absolute, fixed or contingent.” This definition includes a creditor hold- 
ing an unliquidated tort claim. 

Under Ohio law prior to the adoption of the Uniform Act, it was 
uniformly held that the holder of an unliquidated tort claim was not 
sufficiently qualified as a creditor to bring an action to set aside a 
conveyance of property which would hinder, delay or defraud him 





* Of the firm of Nadler & Nadler, Youngstown, Ohio. 

1 Enacted as Ohio Rev. Code § 1336.01 to 1336.12, inclusive, effective October 23, 
1961. 

2 Prefatory note, UFCA, National Conference of Commissioners on Uniform Laws. 

3 Ohio Rev. Code §§ 1313.56 to 1313.59, inclusive, authorizing the appointment of 
a receiver to recover preferences and fraudulent conveyances for the benefit of all 
creditors of a debtor remain in full force and effect. 
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in the collection of his claim until it had been reduced to judgment.‘ 
This refusal by the courts to recognize as a creditor a person having 
a claim for injuries in an automobile accident, for example, was ap- 
parently based on the idea that such claims were usually too uncertain 
both as to liability and amount to entitle the holder to an actionable 
remedy.” The fallacy in this kind of generalization is obvious. In 
many instances such claims are more certain in these respects than 
the ordinary claim based on contract. 

Under prior law, the result often was that by the time the tort 
claimant recovered a judgment against the debtor-grantor of the 
property, a further conveyance had been made by the fraudulent 
grantee to a bona fide purchaser for value, thus cutting off the credi- 
tor’s right of action to proceed against the property. Even if the 
property had not been reconveyed, a further inequity made it difficult 
for the tort claimant to recover. Since he was not a creditor until 
judgment was rendered and this occurred after the conveyance, he 
was required to prove that the grantor actually intended by the trans- 
fer to defraud creditors of his class before the conveyance would be 
set aside. The significance of the change in the status of the tort 
claimant created by the Uniform Act lies in the remedies now avail- 
able to him. 

REMEDIES UNDER THE UNIFORM ACT 


The remedies afforded by the Uniform Act are set out in Revised 
Code sections 1336.09 and 1336.10, which differentiate between a 
creditor’s claim which is matured or one which is unmatured. The 
holder of a matured claim may, under section 1336.09, either bring an 
action to set aside the conveyance or have the obligation annulled, or 
may disregard the conveyance and attach or levy upon the property di- 
rectly. This provision merely codifies the dual remedy formerly avail- 
able under Ohio practice.* It does, however, eliminate the equity re- 
quirement that the claim be reduced to judgment or that a lien be 
obtained before suit is filed.’ Now all that is required is that the 
claim be matured, thus extending the protection of the Act to a simple 
creditor. 

It should be noted that under this provision, a purchaser of the 
property from the fraudulent grantor who buys without knowledge 
of the fraud at the time of the furchase, and who pays a fair con- 





4 Pennell v. Walker, 68 Ohio App. 533, 23 Ohio Ops. 263, 34 Ohio L. Abs. 151 
(1941) ; Wheeler v. Kuntsbeck, 31 Ohio App. 338, 166 N.E. 913 (1928) ; Penick v. Penick, 
5 Ohio App. 416, 26 OCC NS 225 (1916). 

5 Kushmeder v. Overton, 26 Ohio App. 74, 159 N.E. 351 (1926). 

6 25 Ohio Jur. 2d, § 122, Fraudulent Conveyances. 

7 Webb v. Brown, 3 Ohio St. 246 (1854); Swift v. Holdridge, 10 Ohio 230 (1840). 
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sideration for the property is protected, and an action cannot be 
maintained against him for recovery of the property. Even a pur- 
chaser without actual fraudulent intent who pays less than a fair 
consideration for the conveyance or obligation may retain it as security 
for repayment to the extent of the consideration actually paid. 

In the case of a creditor holding an unmatured claim, Revised 
Code section 1336.10 permits him to bring an action against any per- 
son against whom he could have proceeded had his claim matured, 
and in such cases, the court may do the following: 

(A) Restrain the defendant from disposing of his property; 

(B) Appoint a receiver to take charge of the property; 

(C) Set aside the conveyance or annul the obligation; 

(D) Make any order which the circumstances of the case may 

require. 

Under this provision, the unliquidated tort claimant may secure 
immediate relief which was formerly unavailable to him. The remedy, 
of course, rests entirely with the discretion of the court in each case. 


PRESUMPTIONS OF FRAUD 


One reason for much of the confusion in the law on this subject 
is that the Statute of 13 Elizabeth,® the original English prohibition 
against fraudulent conveyances, condemned such conveyances only 
when made with actual intent to defraud creditors. However, there 
are many conveyances which defeat the rights of creditors where an 
actual intent to defraud on the part of the debtor-grantor does not 
exist, or is extremely difficult to prove. To assist in striking down 
these conveyances, the courts over the years developed presumptions 
of law as to intent, holding intent to be presumed when a transfer 
was made under certain factual situations. The effect given these pre- 
sumptions by the courts varied from merely rebuttable to conclusive 
presumptions that could not be rebutted. 

The Uniform Act codifies somes of the more important of these 
presumptions or “badges of fraud” as they came to be called, and 
eliminates all confusion regarding the matter by providing that they 
shall all be considered conclusively fraudulent. In the case of a volun- 
tary conveyance, one made by a debtor while insolvent without a fair 
consideration, the Uniform Act makes no change in Ohio law.° 

As to sections 1336.05 and 1336.06 of the Uniform Act, the pro- 
nouncement that these “badges of fraud” are deemed conclusively 
fraudulent as to all creditors does bring a change. These sections 





8 Stat. 13 Eliz. c. 5 (1571). 
9 Ohio Rev. Code § 1336.04. 








728 OHIO STATE LAW JOURNAL [Vol. 22 


strike down as fraudulent every conveyance made and every obliga- 
tion incurred without fair consideration when the person making or 
incurring it is engaged in or is about to engage in a business or trans- 
action for which the property remaining in his hands after the con- 
veyance is an unreasonable small capital,’® and every conveyance made 
and obligation incurred without fair consideration when the person 
making the conveyance or entering into the obligation believes that 
he will incur debts beyond his ability to pay as they mature." 


“EXISTING” AND “SUBSEQUENT” CREDITORS 


The Uniform Act further changes the rule in Ohio regarding the 
kind of proof required of certain creditors to set aside a conveyance 
under the above-mentioned “badges of fraud” and under Revised Code 
section 1336.07 which requires fraudulent conveyances made with 
an actual intent to defraud as opposed to intent presumed in law. 
Formerly, a “subsequent” creditor, one who became a creditor after 
the conveyance was made, could not rely on the presumptions avail- 
able to “existing” creditors, those who were creditors at the time of 
the conveyance. A “subsequent” creditor was required to prove that 
by the transfer the grantor actually intended to defeat creditors of 
his class.’* This was true in Ohio even where the basis for voiding the 
conveyances was the actual fraudulent intent of the grantor. 

This inequitable double standard of proof is eliminated by the 
Uniform Act which recognizes that the injury to the “subsequent” 
creditor may be no less real merely because his claim arose after the 
transfer. Now, both “subsequent” and “existing” creditors need only 
prove that the conveyance was made under the circumstances de- 
scribed in sections 1336.04, 1336.05 or 1336.06, or if actual intent to 
defraud was present, that such intent existed as to creditors generally. 


PARTNERSHIP PROPERTY 


The treatment of partnership property by the Uniform Act is also 
new in Ohio. Formerly, a conveyance by a partnership of partnership 
assets to a partner with a promise by him to assume the firm’s debts 
was not improper.’* Neither was a conveyance of partnership assets 
to pay the individual debts of the partners considered a fraudulent 





10 Ohio Rev. Code § 1336.05. 

11 Ohio Rev. Code § 1336.06. 

12 Pfisterer v. Toledo, B. G. & S. Traction Co., 89 Ohio St. 172, 106 N.E. 18 (1913); 
Evans v. Lewis, 30 Ohio St. 11 (1876). 

13 Pfirrman v. Koch, 13 Ohio Dec. Reprint 660 (1871); Miller v. Estill, 5 Ohio St. 
508 (1856). 
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conveyance in Ohio even though the firm was insolvent at the time 
of the transfer, provided there was no actual intent to defraud." 

Revised Code section 1336.08 holds both of the above conveyances 
fraudulent as to partnership creditors if made while the firm was in- 
solvent regardless of whether there was an actual intent to defraud. 
The position taken by the Uniform Act is more easily justified under 
the entity theory of partnership law, also adopted by the Uniform 
Partnership Act in effect in Ohio, which holds the firm to be a separate 
legal person apart from its individual partners. This change coordi- 
nates the law of fraudulent conveyances with the changes that have 
been made in Ohio partnership law through the enactment of the UPA. 

A further indication that the Uniform Act is not intended as a 
revolutionary change of the law is found in Ohio Revised Code section 
1336.11 which preserves existing law in the state to treat with any 
cases not provided for under the Act. The Act is not intended to fur- 
nish an exclusive course of procedure, but rather an additional or 
supplemental basis for the protection of creditor’s interests. As pre- 
viously indicated, Ohio Revised Code section 1335.02 has been re- 
pealed by the Uniform Act, but common law remains as an alternative 
procedure for creditors to follow in voiding fraudulent conveyances. 
The Uniform Act is thus a valuable addition to the arsenal of remedies 
available to creditors in Ohio. 


14 Sigler v. Knox County Bank, 8 Ohio St. 511 (1858). 








LAND CONTRACT RECORDING ACT 


Paut E. LAcouTURE* 


The adoption of the so-called Land Contract Recording Act’ has 
finally laid to rest an old bugaboo of Ohio real estate practice. Prior 
to its adoption, one of the five sets of records required to be kept by 
county recorders under the provisions of Ohio Revised Code section 
317.08 was the following: 

B. A record of mortgages, in which shall be recorded all mort- 

gages or other instruments of writing by which lands, tenements 

or hereditaments are or may be mortgaged or otherwise conditionally 

sold, conveyed, affected or encumbered. 


There existed no specific provision for the recording of executory 
contracts for the sale of real estate. Because of this, there was an 
unwillingness on the part of attorneys to advise clients that the re- 
cording of a land contract would constitute constructive notice to 
third persons of the purchaser’s rights, and there was no satisfactory 
way in which the rights of contract purchasers out of possession could 
be protected. 

The problem was further complicated by the different practices 
adopted by county recorders from county to county. In some counties, 
any land contract was accepted for record regardless of form; other 
county recorders flatly refused to record any land contract; in still 
other counties those executed with the formality of a deed were ac- 
cepted for record;* and in one situation known to the writer only 
those approved by the county prosecutor were entitled to record. With 
the adoption of the Land Contract Recording Act, the confusion and 
lack of uniformity between counties are now removed. 

The Act amends three sections of the Ohio Revised Code and 
enacts a new section. 

Ohio Revised Code section 317.08 is amended by including, 
along with the records of mortgages* required to be kept by the 
County Recorder, the following: 





* Member of Dayton Bar. 

1 Amended House Bill No. 31, effective August 11, 1961. 

2 See 1955 Ops. Atty. Gen. Ohio No. 5064 to the effect that an executory contract 
for the sale of land is not entitled to record. But see “Recording of Land Contracts” by 
John C. Grimm of the Akron Bar, 33 Ohio Op. 122, in which the author takes the 
position that an executory contract for the sale of land, even though not executed with 
the formalities of a deed, was not only entitled to record but gave constructive notice 
to third persons. 

3 Subsequent to the adoption of Amended House Bill No. 31, House Bill No. 81, 
the Marketable Title Act, was adopted, effective September 29, 1961. The latter bill, in 
amending Revised Code section 317.08 to provide for the filing of certain notices, 
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B(2). All executory installment contracts for the sale of land here- 

after executed which by the terms thereof are not required to be 

fully performed by one or more of the parties thereto within one 

year of the date of such contracts; . 

It should be noted that the statute is prospective and will not 
affect land contracts executed prior to August 11, 1961. In addition, 
no contract which is to be performed by both parties in less than a 
year is within the scope of the Act. 

Ohio Revised Code section 5301.01, which provides for the 
manner of execution of deeds, mortgages, and leases is amended by 
including under its requirements “land contracts as referred to in 
division (B) (2) of Section 317.08.” Accordingly, after August 11, 
1961, such land contracts must be signed by the vendor and such 
signing must be acknowledged by the vendor in the presence of two 
witnesses, who shall attest the signing and subscribe their names 
to the attestation, and such signing must be acknowledged by the 
vendor before a notary public or other proper officer who must certify 
the acknowledgment and subscribe his name to the certificate of such 
acknowledgment. 

Ohio Revised Code section 5301.25, previously provided that all 
deeds and instruments of writing properly executed for the convey- 
ance or encumbrance of lands, tenements or hereditaments (other than 
those provided in Ohio Revised Code section 5301.23)* shall be 
recorded in the office of the county recorder in which the premises 
are situated, and, until so recorded or filed for record, are fradulent 
so far as relates to a subsequent bona fide purchaser having at the 
time of the purchase no knowledge of the existence of such former 
deed or instrument. This section has now been amended by including 
within its purview land contracts referred to in division (B) (2) of 
Revised Code section 317.08. 

A new section (Ohio Revised Code section 5301.331) has been 
adopted providing for the cancellation, partial release, and assignment 
of land contracts by separate instruments executed as a deed to be 
recorded with the mortgage records or by notation on the original 
land contract or on the margin of the record. The provisions of the 
new section closely parallel the provisions of Ohio Revised Code 
section 5301.33 relating to the cancellation, partial release, and assign- 
ment of leases. 

There are several problems raised by the Act which will require 
the consideration of counsel. 





changed the introductory sentence in Subsection B from “(B) A record of mortgages in 
which shall be recorded:” to “(B) A record of .. .” 

4 Ohio Rev. Code § 5301.23 provides for the time from which mortgages take 
effect, i.e., when presented to the county recorder. 
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For the first time in Ohio there are statutory requirements for 
the manner of execution of land contracts. Until the adoption of the 
Act, the only such requirement was that land contracts be in writing 
and signed by the parties in order to satisfy the Statute of Frauds.° 
Now, however, by reason of the amendment of Revised Code section 
5301.01, land contracts which are not to be performed within one 
year must be executed by the vendor with the formalities required 
for execution of a deed. Furthermore, any such contract not so 
executed is not entitled to record, and, if recorded, would undoubtedly 
not constitute constructive notice.*® It is to be noted, of course, that 
the formality of execution applies only to the vendor and not to the 
purchaser whose signature alone is sufficient compliance with the 
Statute of Frauds. It is submitted that a land contract signed by the 
parties, but defectively witnessed or acknowledged, would constitute 
the basis for specific performance or for reformation.” 

The right of recordation of land contracts will, however, pose 
one rather serious problem for vendors. In the past—particularly 
as to cheaper residential properties—the exercise of termination rights 
by vendors against defaulting purchasers usually was done informally. 
The purchasers in such instances often considered the monthly in- 
stallment payments as tantamount to rent and if they failed to pay 
the “rent” they expected to be dispossessed. If they voluntarily 
moved, their continuing obligation under the land contract was of no 
substantial concern to them, and, in any event, such purchasers were 
generally unaware of the protection which the law would afford them 
against an unreasonable forfeiture. In most of these situations, there 
was no written cancellation of the contract, the purchaser was dis- 
possessed, the property became vacant, there was no record of the 
purchaser’s interest, and the vendor proceeded to sell the property 
again. Now, however, if the purchaser records the land contract, the 
vendor is faced with the expense of quieting his title against the 
record rights of the defaulting purchaser who has abandoned the 
property and disappeared or who refuses to cancel the contract of 
record. A possible solution to this problem would be to include a 





5 Ohio Rev. Code § 1335.05. 

6 Citizens National Bank v. Denison, 165 Ohio St. 89, 59 Ohio Op. 96, 133 N.E.2d 
329 (1956), holding that a defectively executed mortgage did not constitute constructive 
notice; Lessee of Shultz v. Moore, 1 Ohio Fed. Dec. 688, 1 McLean 528 (1839), to the 
same effect as to deeds; Langmede v. Weaver, 65 Ohio St. 17, 60 N.E. 992 (1901), to 
the same effect as to leases. 

7 Wessel v. Shank, Admr., 57 Ohio App. 35, 10 Ohio Op. 25, 11 N.E.2d 275 (1937), 
holding that a defectively executed deed may be construed to be a contract to convey 
the land described therein so as to constitute the basis for an action for specific per- 
formance; Spitzer v. Vanselow, 22 Ohio L. Abs. 377 (1936); 17 Ohio Jur. 2d. “Deeds” 
$§ 32, 133; 37 Ohio Jur. 2d “Mortgages” §§ 92, 277. 
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provision in the contract designating the vendor as agent of the 
purchaser to execute a cancellation of the contract in the event of 
default if the purchaser fails to do so. 

A statutory provision which will now apply to land contracts 
executed in Ohio is Revised Code section 317.11.1 requiring a state- 
ment at the end of the contract disclosing the name of the person who 
prepared it. Because of the rule of construction to the effect that 
an instrument will be construed against the party who prepared the 
instrument,® it is suggested that the name of counsel for each party 
to the contract appear in the required statement. 

Another problem which may confront counsel is the effect of 
recording a memorandum of a land contract. Is such memorandum 
entitled to record, and, if recorded, will such memorandum constitute 
constructive notice? A similar problem has long existed in Ohio 
with respect to leases and is still unresolved. 

Attention is also called to the fact that Ohio Revised Code sec- 
tion 5301.331 provides that a cancellation, partial release or assign- 
ment may be written on the original land contract. (emphasis added) 
Under a strict construction of this section, county recorders might 
refuse to make a marginal notation of a cancellation, partial release 
or assignment written on an executed copy of the contract. Ohio 
Revised Code section 5301.33, containing similar language with re- 
spect to leases, has never been so construed to the writer’s knowledge 
by county recorders, and it is presumed that they will not so construe 
the new section. It might, however, be advisable in drafting land 
contracts for counsel to provide that each fully executed counterpart 
shall be deemed to be an original. 

Because of the Land Contract Recording Act, prospective pur- 
chasers and other interested parties may now safely deal with Ohio 
lands, protected against the claims of purchasers under unrecorded 
executory land contracts of which such parties had no actual notice. 
Similarly, the contract purchaser who is out of possession may now 
readily protect himself against an unscrupulous vendor, and the 
recordation of the land contract will irrefutably establish for the 
purchaser a priority date as to persons subsequently claiming a lien 
against or interest in the vendor’s title.° 





8 4 Williston on Contracts § 621 (1957). 

9 There will, however, be brought into sharper focus the necessity of the junior 
lienor advising the contract purchaser of his lien and the question of the extent of such 
lien, and whether, after the receipt of such notice, the purchaser may safely make 
further payments either to the vendor or to the lienor. Possibly the only safe course 
of conduct for a purchaser in such a dilemma would be to bring an action in declaratory 
judgment interpleading both the vendor and the lienor. For an interesting discussion 
of this and related problems, see 3 American Law of Property § 11.29 (1952 ed.). 





A PROPOSED "ADMINISTRATIVE COURT" 
FOR OHIO* 


Cari H. Futpa** 


The Administrative Law Committee of the Ohio State Bar Asso- 
ciation has prepared a bill to amend the Ohio Administrative Pro- 
cedure Act’ “for the purpose of creating an Administrative Review 
Commission.” This novel and imaginative proposal for the reform 
of administrative law deserves wide publicity and approval in prin- 
ciple prior to its introduction in the next legislature. 

Under present law, any party affected by an order of an agency 
adopting, amending or rescinding a rule may appeal to the Court of 
Common Pleas of Franklin County.” An appeal from an adjudication 
order denying admission to an examination, denying issuance or re- 
newal of a license or suspending a license may be filed with the court 
of common pleas of the county in which the place of business or the 
residence of the licensee is located.* In adjudication cases, that court 
shall review the record prepared and certified by the agency and may 
affirm the agency’s order if it finds, “upon consideration of the entire 
record, and such additional evidence as the court has admitted,* that 
the order is supported by reliable, probative, and substantial evidence, 
and is in accordance with law.’® 

The proposed legislation would substitute for the court of com- 
mon pleas an “administrative review commission,” consisting of ten 
members, one from each of the ten judicial court of appeals districts. 
The Governor would appoint the members, with the advice and con- 
sent of the Senate, for ten year terms. The members of the Commission 
must be members of the Bar in good standing and have practiced 
law for at least five years prior to their appointment. The rules of 
evidence in civil actions tried without a jury would be applied in all 
hearings before the Commission. Appeals from the decisions of the 
Commission would go to the Courts of Appeals. 





* This is a revised version of an address delivered at the annual meeting of the 
Administrative Law Committee of the Ohio State Bar Association in Dayton, on May 
19, 1961. 

** Professor of Law, The Ohio State University. 

1 Ohio Rev. Code Ch. 119. 

2 Ohio Rev. Code § 119.11. 

3 Ohio Rev. Code § 119.12. Appeals from orders of the Board of Liquor Control 
may go to the Court of Common Pleas of Franklin County. 

4 Such admission is prescribed for newly discovered evidence which could not 
with reasonable diligence have been obtained prior to the agency hearing. 

5 Ohio Rev. Code § 119.12. For the standards of reviewing rules see Ohio Rev. 
Code § 119.11. 
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The “administrative review commission” would, obviously, be a 
judicial body with jurisdiction to review the orders of administrative 
agencies.° On the state level, this would apparently be a pioneer 
venture without precedent.’ On the other hand, recommendations 
for establishment of federal administrative courts of original juris- 
diction have been much debated in recent years.* The opponents of 
these recommendations emphasized that a complete separation of 
judicial from rule-making or executive functions is neither feasible 
nor desirable.’ For instance, the power of the Interstate Commerce 
Commission to determine what rates are just and reasonable should 
not be split off from the power to award to shippers reparation when 
unjust rates have been exacted from them. The exercise of both of 
these powers is based on the same considerations of fact’® and requires 
the same knowledge of intricate economic data. Hence, initial deter- 
minations by the members of the agency are required if the task 
entrusted to the agency is to be expertly performed. 

These very sound objections are, generally, not applicable to the 
proposed “administrative review commission,” which is primarily” 
designed as an appellate or reviewing body. Hence, the danger of 
paralyzing the agencies’ programs, which is the principal argument 
against administrative courts of original jurisdiction, does not exist. 
The “administrative review commission” would simply take the place 
now occupied by the courts of common pleas in reviewing the validity 
of administrative orders. Its job would be comparable to that of the 
Board of Review in the Bureau of Unemployment Compensation’* 





6 The term “agency” is defined in Ohio Rev. Code § 119.01 as including state 
agencies. Chapter 2506 of the Ohio Revised Code, added in 1957, provides for appeals 
to the court of common pleas from decisions of political subdivisions of the state. 

7 For a summary of legislative developments in state administrative law see 
Davis, Administrative Law Treatise, Vol. 1, at 33 (1958). 

8 For a brilliant analysis and critique of these proposals see R. W. Minor, “The 
Administrative Court; Variations on a Theme,” 19 Ohio St. L. J. 380 (1958). Davis, 
op. cit. supra, note 7, at 31. 

® Minor: op. cit. supra, note 8, at 395. 

10 Minor, id., at 396. 

11 The Committee’s bill would grant to the administrative review commission 
exclusive original jurisdiction in proceedings to suspend or revoke a license, presumably 
on the ground that these involve discipline for misconduct which should not be 
imposed by an administrative body. The answer is that the expert administrators should 
have the first, but not the last, word as to whether the conduct of the licensee con- 
stitutes such a serious threat to the public interest as to require such discipline. I would, 
therefore, suggest deletion of this provision. 

12 Ohio Rev. Code § 4141.06. See Fisher, “Claims Administration in the Ohio 
Unemployment Compensation Board of Review,” 12 Ohio St. L.J. 69 (1951). The 
Board of Tax Appeals also has appellate jurisdiction [Ohio Rev. Code § 5703.02(E)], 
but this is not its sole function. 











736 OHIO STATE LAW JOURNAL [Vol. 22 


which differs from the “administrative review commission” only in 
that the Board’s jurisdiction is narrower and its members are not pro- 
tected by as long a tenure as is proposed for the “administrative re- 
view commission.” 

The purpose of creating that commission is fairly obvious: The 
issues arising in cases involving the validity of administrative adjudi- 
cations or rules are “not within the conventional experience of 
judges,”’* in this instance common pleas judges, and, therefore, would 
be better handled by a tribunal of experts. In other words, “expert” 
administrators should be supervised by “expert” judges who have 
acquired—preferably prior to their appointment—specialized knowl- 
edge of and experience in the problems of administration and are, 
therefore, thought to be better qualified than overburdened common 
pleas judges to provide the fair adjustment between the rights of the 
individual and the interest of the state which we call justice. Moreover, 
centralization of such case in one tribunal would promote uniformity 
of decisions, which would be further enhanced by allowing direct 
appeals from the commission to the Supreme Court."* 

The idea of a judicial body which reviews exclusively the val- 
idity of administrative action has heretofore been accepted in the 
United States only in a few particular fields of law.’*° The proposed 
court with appellate jurisdiction covering all administrative state 
agencies would be an innovation which may disturb traditional notions 
that specialization is not desirable because it may lead to narrow 
rather than broad perspectives. However, such an attitude would 
ignore the expansion of public law in this century; indeed, an “admin- 
istrative court” reviewing all orders and rules issued by all admin- 
istrative agencies could hardly be called over-specialized. 

The merits of the present proposal for Ohio cannot be fully 
appreciated without reference to European experience where ‘“admin- 
istrative courts” have existed for more than a century. In fact, France, 
West Germany, and many other countries’® have two separate sets 





13 Far East Conference, et al. v. United States, et al., 342 U.S. 570, at 574 (1952). 
Mr. Justice Frankfurter’s frequently quoted phrase referred to the intent of Congress 
in establishing the Federal Maritime Board. 

14 Such appeal is presently allowed from final orders of the Public Utilities 
Commission, Ohio Rev. Code § 4903.13. The bill in its present form provides for appeals 
to the Court of Appeals. 

15 The Tax Court and the Court of Customs and Patent Appeals are federal 
examples. See Frankfurter, “The Business of the Supreme Court of the United States— 
A Study in the Federal Judicial System: IV. Federal Courts of Specialized Jurisdiction,” 
39 Harv. L.R. 587 (1926). 

16 Belgium, Italy, Turkey, and Greece. 
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of courts: the regular law courts which deal with private and penal 
law, and the administrative courts which provide the forum in which 
the citizen may challenge the legality of administrative action alleged 
to violate his individual rights. Since France was the first and prob- 
ably the most successful country in adopting and implementing such 
a system,’’ a brief summary of the reasons for its creation and of a 
few illustrative cases may be in order. 


The theory of administrative jurisdiction rests, to a considerable 
extent, on the proposition that the judges of the law courts do not 
possess the necessary competence in administrative problems; there- 
fore, the legality of administrative action should be determined by 
judges who have such competence. Indeed, the leading British com- 
mentator concluded: 

No Administrator can in France rationally adopt the attitude 

. . . that the [administrative] judge has reached a decision with- 

out appreciating the context in which the decision has to operate: 

he cannot claim, . . . that he, the civil servant, knows, and the 

judge does not know, the necessities of administration. This ad- 

ministrative judge has a higher technical competence than any of 

the administrators whose act he is judging... .18 


The recruitment of the administrative judges is, thus, of crucial 
importance.’ In France, the national administrative court, which 
reviews the acts of the national government and hears appeals from 
local administrative tribunals on matters involving local officials, is 
a part of a larger organization known as the Council of State. The 
Council is divided into one judicial section and four administrative 
sections. The latter act as advisers to the Executive, preparing opin- 
ions on legal questions and drafting bills and regulations. The func- 





17 See Schwartz, French Administrative Law and the Common-Law World (New 
York, 1954); Von Mehren, The Civil Law System 250-336 (1957); Hamson, Executive 
Discretion and Judicial Control (London, 1954); Letourneur, “Control of Govern- 
mental Action to Prevent the Violation of Individual Rights,” 21 Ohio St. L.J. 559 
(1960). 

18 Hamson, op. cit. supra, note 17, at 66. Schwartz, op. cit. supra, note 17, at 321, 
observes that the French administrative judges “need assume none of the leave-it-to- 
the-expert attitude that has too often dominated the work of Anglo-American courts in 
this field.” 

19 In Germany, it is considered elementary that only persons with at least several 
years experience in the executive branch of the state or federal governments will be 
appointed as administrative judges. Koehler, Verwaltungsgerichtsordunng (1960), p. 5. 
(A commentary on the statute establishing the administrative courts and regulating 
their practice and procedure.) Many of the French administrative judges held high 
executive posts before their appointment or came up through the ranks after passing 
competitive examinations. Schwartz, op. cit. supra, note 17, pp. 30, 31; Hamson, of. cit. 
supra, pp. 46-48. 
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tions of the judicial section are separate and independent from those 
of the administrative sections. Members of the latter may be trans- 
ferred to the former, but, thereafter, may not participate in the ad- 
judication of a controversy involving a matter with which the member 
was officially concerned while serving in the administrative section. 
The judicial section, whose members are protected by life tenure, 
has frequently annulled a regulation proposed by one of the adminis- 
trative sections.” 

A few cases picked at random, but dealing with generally signifi- 
cant issues, may illustrate the work of the judicial section of the 
Council which proceeds entirely on a common-law type case-by-case 
basis: 

The fundamentals of what we call procedural due process are 
jealously guarded. For instance, in one case refusal to renew a license 
to operate a news stand was set aside. The Council held that the grant 
of the privilege to use the public street was revocable at will, but since 
the police had charged the operator with misconduct, the latter was 
entitled to an opportunity to defend himself.” 

Not only the reasonableness of executive acts, but also the 
motivation of officials are subject to judicial scrutiny. Thus, the 
Council set aside an order by a mayor limiting the number of taxi 
stands on the ground that the order “was made. . . not in the interest 
of traffic regulation but to satisfy the demands of the taxi-drivers’ 
association.”** Administrators must at all times be ready to justify 
their conduct. In a case which attracted wide attention a Cabinet 
member had removed the name of an applicant from the list of candi- 
dates for the competitive examinations required for admission to the 
National Academy of Public Administration. The excluded candidate 
obtained a judgment setting aside the exclusion. The Cabinet member 
had refused to permit judicial inspection of petitioner’s file, and this 
was held to corroborate the charge of arbitrariness.” 

The standards of judicial review are strict with respect to both 
law and fact. For instance, a local government had imposed a special 
emergency property tax on half-occupied buildings in accordance with 
a statute authorizing such a step in municipalities suffering from a 
severe housing shortage. The court found there was no such shortage 
and, therefore, annulled the tax.”* 





20 For detailed discussion of the organization of the Council of State see Schwartz, 
op. cit. supra, pp. 23-42 and Hamson, op. cit. supra, pp. 58-69, 74-76, 78-83. 
21 Dame Veuve Trompier-Gravier, Von Mehren, op. cit. supra, note 17, at 280. 
22 Trapy, Von Mehren, op. cit. supra, p. 318. 
23 Barel, Von Mehren, p. 319, Hamson, pp. 24-40, 201-204. 
24 Commune de Veules-Les-Roses (1948), Von Mehren, p. 329. The decision is 
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These all-too-brief examples indicate that the protection of the 
citizen’s rights against abuse or excess of administrative power is the 
aim of the administrative court. In fact, the French seem to go 
further than we do in at least two important respects: First, the case 
of the emergency tax indicates that the Council of State will inquire 
into facts when the statute makes the existence of certain facts the 
condition for the challenged act. In Ohio, judicial review under the 
present Administrative Procedure Act “falls short of providing for a 
trial de novo,’ and with respect to appeals from local bodies the court 
may inquire into the facts only if a statute explicitly so provides.”° 

Second, the case involving the regulation which limited the 
number of taxi stands, and other similar cases,?’ indicates that the 
French go further than our courts by permitting inquiry into the 
motivation of administrative action. To be sure, an obvious abuse of 
power, as occurred in a recent Ohio case where a civil service employee 
was told his job had been abolished and immediately thereafter another 
man was hired to perform the same service,”* will not slip by. But 
where the regulation or adjudication appears reasonable on its face, 
as in the taxi-stand matter, motives will usually not be considered.” 

All this demonstrates the achievements of a tribunal which serves 
the same purposes as the proposed “administrative review commis- 
sion.’”*° The present eminence of the French Council of State, and 
other similar systems, is the result of a long tradition which we could 





comparable to Crowell v. Benson, 285 U.S. 22 (1932) which affirmed a judgment granting 
a trial de novo on the question whether the beneficiary of an award under the Long- 
shoremen and Harbor Workers Compensation Act was an employee within the 
purview of that act. Contra, South Chicago Coal & Dock Co. v. Bassett, 309 U.S. 251 
(1940). 

25 Andrews v. Board of Liquor Control, 164 Ohio St. 275, at 280 131 N.E.2d 390 
(1955). 

26 See Sorge v. Sutton, 159 Ohio St. 574 113 N.E.2d 10 (1953), holding that Ohio 
Rev. Code 143.27 authorizing appeals to the court of common pleas from decisions of 
a municipal civil service commission removing police officers or firemen did not 
authorize a trial de novo. The section was subsequently amended by providing for an 
appeal “on questions of law and fact.” The proposed bill should be amended by giving 
to the “administrative review commission” jurisdiction to hear appeals from municipal 
bodies. No valid constitutional objections could be perceived, since this should be a 
matter of general law. See Ohio Constitution, Art. XVIII, Sections 3 and 7. The amend- 
ment of Ohio Rev. Code 143.27 has not been challenged. 

27 Von Mehren, of. cit. supra, pp. 316-320. 

28 State ex rel. Click v. Thormyer, 105 O. App. 479 151 N.E.2d 246 (1958). 

29 See Davis: Administrative Law Treatise, §§ 12.03 and 12.04 (1958) and Ad- 
ministrative Law (Hornbook, 1951) p. 379. 

30 An important difference would and should remain: The proposed bill allows an 
appeal back into the regular appellate courts, while the Europeans maintain the 
separateness of civil and administrative jurisdictions at all stages. 
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not match in a hurry. But the basic philosophy of the institution seems 
sound and deserves the most serious consideration. As noted earlier, 
the recruitment of qualified persons** to serve on the proposed body 
would be an indispensable prerequisite for its success. This should 
not present an insuperable obstacle to adoption of the Committee’s 
proposal which is a stimulating contribution to the endless effort of 
improvement. 





31 Ten members would be too many. Three would be sufficient. The ten year 
tenure would be discriminatory against other judges, but that would be an argument 
for lengthening tenure generally. The proposal reflects apprehension that anything 
short of ten years would not guaranty protection against political pressure, which, in 
view of the commission’s jurisdiction, could be expected. 
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RECENT DEVELOPMENTS 


DESIGNATION OF SITUS OF AWARD IN ARBITRATION 
AGREEMENT HELD A REQUIREMENT OF STATUTORY 
ARBITRATION 


Ockrant v. Railway Supply & Mfg. Co. 
111 Ohio App. 276, 165 N.E. 2d 233 (1960) 


Plaintiff brought an action in accordance with Chapter 2711 of the 
Ohio Revised Code to obtain summary enforcement in common pleas court 
of an arbitration award made pursuant to the terms of a contract.’ The trial 
court dismissed, concluding that it did not have jurisdiction because the 
award failed to meet the requirements of Chapter 2711.2 The court of ap- 
peals affirmed on the ground that the parties had failed “either expressly or 
by implication” to specify in the agreement “the county in which the arbitra- 
tion shall be held and the award made.”* The arbitration proceedings had 
been conducted in accordance with the rules and under the auspices of the 
American Arbitration Association. 

The court observed that “at no place in the agreement to arbitrate or in 
the award‘ or at any other place in the proceeding was any reference made 
to the forum in which the award could be enforced, or the place where the 
award was to be made.’ 

Section 2711.08 of the Ohio Revised Code establishes the procedural 
requirements for statutory enforcement of an arbitration award. The award 
1) must designate the county in which it was made, 2) must be in writing, 
and 3) must be signed by a majority of the arbitrators. The section further 
provides that the parties to the arbitration agreement may specify therein 
the county in which the arbitration shall be held and the award made. If 
such specification is included in the agreement the court of common pleas of 
that county has exclusive jurisdiction to enforce the subsequent award. 





1 The parties had entered into a lengthy agreement for the allocation and distribu- 
tion of mutually held assets involving a complicated corporate reorganization and “spin- 
off.” Contemplating the possibility of disagreement the parties provided for arbitration 
of any disputes that might arise under the contract. 

2 Ockrant v. Railway Supply & Mfg. Co., 81 Ohio L. Abs. 525, 160 N.E.2d 435 
(C.P. 1959), 14 Arb. J. (ns.) 219 (1959). 

3 Ockrant v. Railway Supply & Mfg. Co., 111 Ohio App. 276, 278, 165 N.E.2d 233, 
234 (1960). 

4 It was appellant’s position that the place of the award was mentioned in the award 
itself. Appellant argued that a transmittal letter from the regional office of the American 
Arbitration Association attached to the award containing the place of the award ought 
to be considered part of the award for the purposes of the statute, but this view was 
not accepted by the trial court. The court of appeals did not specifically discuss this 
question although the issue was raised in appellant’s brief. Brief for Appellant, p. 5. 
Since this point is not considered in the opinion, the merits of the contention are not 
discussed in this note 

5 Ockrant v. Railway Supply Co., supra note 3. 
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The court’s interpretation of the provisions of section 2711.08 is of 
major significance in the area of arbitration law in Ohio. At common law, the 
courts were reluctant to enforce private arrangements for the settlement of 
disputes,® and limited their recognition of such settlements to cases where 
the agreement to arbitrate arose subsequent to the dispute involved.’ Recog- 
nition and enforcement of arbitration awards made as a result of a submission 
were provided for by statute in the Northwest Territory in 1799.8 This 
statute was construed to require that the arbitration award be in writing and 
that the place of the award be designated therein.® Jurisdiction for proceed- 
ing under the statute was conferred by indicating in the submission bond 
(agreement) the county in which the award was to be made.’® This inter- 
pretation is clearly reflected in the present Ohio arbitration statute. How- 
ever, many arbitration statutes in other states,’! as well as the Uniform 
Arbitration Law,” require only a minimum of procedural specifications on 
the theory that private arbitration of disputes is now to be encouraged rather 
than discouraged.1* 

Notwithstanding the stringent procedural requirements of the Ohio 
arbitration law, the courts have held that the arbitration law is to be liberally 
construed.’* But in the instant case, the court’s strict interpretation of sec- 
tion 2711.08 can only impede statutory enforcement of arbitration awards. 





6 Utilities Worker’s Union, Local 116 v. Ohio Power Co., 49 Ohio L. Abs. 619, 77 
N.E.2d 629 (C.P. 1947); “Enforcement of Submission Agreements,” 9 Ohio St. L.J 
329, 331 (1948). 

7 At common law this was termed a “submission.” Black’s Law Dictionary 1594, 
4th Ed. (1951). 

8 Acts of the First General Assembly of the Northwest Territory, Chap. XCL § 2 
(1799), 1 Chase, Revised Statutes of Ohio 218, (1833). 

® Strum v. Cunningham, 3 Ohio 286 (1827), construing § 2 of the arbitration act 
of 1799. 

10 1 Chase, supra note 8, at 218, “. . . and shall expressly state their agreement that 
submission may be made a rule of any court of record within the territory or that it 
may be made a rule of such court as they may name or point out in their submission.” 

11 For example, New Jersey and New York require only that the award be in 
writing and signed by a majority of the arbitrators. Jurisdiction may be determined by 
designation in the agreement, or if no designation is made, the award may be enforced 
in any court having general jurisdiction. See N.J. Stat. Ann. Ch. 10 § 1, 6 (1941); N.Y. 
Civ. Prac. Act. § 1459 (1939). The basis of jurisdiction of the court in Wisconsin is the 
county in which the award is made. Wisc. Stat. Ann. § 298.09 (1958), and Connecticut 
bases jurisdiction upon the county of residence of either of the parties. Conn. Gen. Stat. 
Ann. tit. 52 § 417 (1958). 

12 The Uniform Arbitration Act (1955) requires that the award be in writing and 
that it be signed by a majority of arbitrators. There are no specifications as to jurisdic- 
tion of the court, thus leaving the question to be determined by general considerations 
of jurisdiction. 

13 6 C.J.S. Arbitration and Award § 1, (1937); 3 Am. Jur. Arbitration and Award 
§ 4, (1936). 

14 Brennan v. Brennan, 164 Ohio St. 29, 128 N.E.2d 89 (1955); Springfield v. 
Walker, 42 Ohio St. 543 (1885) ; Childs v. Updyke, 9 Ohio St. 333 (1859). 
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This court’s construction makes jurisdiction of the court of common pleas, 
for the purpose of the statute, depend upon the designation in the arbitra- 
tion agreement itself!® of the county in which the arbitration is to be held 
and the subsequent award made. This requires interpreting that portion of 
section 2711.08 which states that “the parties to the agreement . . . may 
specify therein the county in which the award is made . . .” as meaning that 
the parties must so specify if summary enforcement of an award under the 
statute is to be available. 

The court has defeated the clear intent of the legislature to give the 
parties the option to designate in the agreement the county in which the 
award is to be made, and in the event that such option is exercised, to make 
jurisdiction of the court of common pleas of that county exclusive. In the 
event that no county is designated in the agreement, then the proper juris- 
diction for purposes of statutory enforcement would be determined by that 
portion of section 2711.08 requiring designation in the award of the county 
in which it was made. Section 2711.09 makes this interpretation not only 
plausible but the only reasonable one the statute can bear. It provides: “At 
any time within one year after an award is made, any party may apply to the 
court of common pleas in the county within which such award was made 
for an order confirming the award.’ There is no mention of the proposition 
that jurisdiction depends solely upon designation in the agreement of the 
county in which the award is to be made. 


An interpretation more consistent with the present philosophy of arbi- 
tration and more responsive to the legislative intent is that the provision 
relating to designation in the arbitration agreement of the county in which 
the award is made is permissive in nature and may be invoked at the option 
of the parties to the arbitration agreement. Other states with similar statu- 
tory requirements have resolved the problem either through the statute it- 
self!” or by court decision.’* In either event, the result has been that phrase- 





15 “Jt will be observed that jurisdiction of the court of common pleas is dependent 
on the parties specifying in the arbitration agreement the county in which the arbitration 
‘shall be held and the award made.’” (Emphasis added.) Ockrant v. Railway Supply, 
supra note 3, at 278, 165 N.E.2d at 233 (1960). 

16 Ohio Rev. Code § 2711.09 (1958). 

17 For example, the Cal. Code of Civil Proc. § 1281 provides: “If the writing does 
not specify [the court] the ‘judgment may be entered in the supreme court of the 
county ... in which the arbitration was had.” See Aurandt v. Hire, 175 Cal. App. 2d 
758, 762, 346 P.2d 800, 803 (1959). N.Y. Civil Proc. Act § 1459, “Arbitration .. . 
shall be deemed a special proceeding of which the court specified in the contract ... or 
if none be specified the supreme court for the county in which one of the parties resides 
or is doing business or in which the arbitration has been held shall have jurisdiction.” 

18 Construing the Illinois statute containing a provision permitting designation in 
the agreement of the court in which the award is to be enforced, the Supreme Court of 
Illinois held that an arbitration agreement need not name the particular court in which 
judgment may be obtained and any court of record of competent jurisdiction over the 
subject matter may enforce the arbitration award on application by any party to the 
award. Seaton v. Kendall, 171 Ill. 410, 49 N.E. 561 (1898). 
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ology couched in permissive terms does not render an arbitration award 
unenforceable merely because the parties have failed to avail themselves of 
the full opportunity of the statutory provisions.’® 

It was unnecessary in Ockrant to reach the permissive portion of sec- 
tion 2711.08. It was noted early in the court’s opinion that the award itself 
did not specify the county in which it had been made.*® The language of 
this portion of the statute is clearly mandatory—the award must state the 
county in which it was made. By going beyond the mandatory provisions of 
section 2711.08, the court has unnecessarily cast doubt upon the permissive 
provision of the statute.?? 





19 Arbitration proceedings in those states having more stringent requirements 
operate under clear legislative mandates. Arizona, Kentucky, Maryland and Texas, for 
example, require the agreement to arbitrate to be filed with the appropriate court prior 
to arbitration if statutory enforcement of the resulting award is desired. See Ariz. Rev. 
Stat. § 12-1501, 1502 (1956), Ky. Rev. Stat. § 417.011 (1955), Md. Ann. Code art. 75 
$ 16 (1957), Texas Ann. Civ. Stat. art. 226 (1959). The arbitration statutes of the 
United States, Iowa, Indiana, and West Virginia are among those jurisdictions explicitly 
requiring designation in the agreement to arbitrate of the court in which the resulting 
award is to be enforced. See Arbitration Law 9 U.S.C. § 9 (1947); Iowa Code Ann. § 
679.2 (1946); Ind. Stat. Ann § 3-2-3 (1946); W. Va. Code § 5499 (1955). 

20 “Tt should be noted that at no place in the agreement to arbitrate or in the award 
. . . Was any reference made to the . . . place where the award was made.” Ockrant v. 
Railway Supply, 111 Ohio App. 276, 277. (Emphasis added.) See supra note 4. The 
court treated the issue of whether the transmittal letter satisfied the requirements of 
§ 2711.08 as having been determined in the negative. 

21 Ockrant v. Railway Supply & Mfg. Co., cert. denied, Docket No. 36, 487 (1961). 








AUTOMOBILE PURCHASER'S TITLE UPHELD AGAINST 
DEALER'S "FLOOR PLAN" MORTGAGEE 


Mutual Finance Co. v. Kozoil 
111 Ohio App. 501, 165 N.E.2d 444 (1960) 


Defendant entered into a contract with N. J. Popovic, Inc., a retail 
automobile dealer, for the purchase of a new Chrysler. Defendant took 
possession of the car, paid the purchase price, and demanded a certificate of 
title from Popovic. Title to the motor vehicle was held by plaintiff finance 
company which had a floor plan mortgage with Popovic.’ Plantiff accepted 
and paid drafts to Popovic knowing him to be “out of trust.”? Following the 
bankruptcy of Popovic, plaintiff brought suit to replevy the automobile, 
relying on the floor plan mortgage and possession of the manufacturer’s 
statement of origin.* A divided court rejected petitioner’s claim and entered 
judgment in favor of defendant’s cross-petition directing plaintiff to present 
defendant with a certificate of title. 

The crucial issue in the case revolves around the classic conflict between 
a purchaser in good faith and a mortgagee who left his unencumbered goods 
with the mortgagor engaged in the sale of such goods. Purchasers have 
been protected from mortgagees’ claims by agency, estoppel, and waiver.* 
The mobility of motor vehicles has led to passage of special acts designed 
to regulate motor vehicle sales and resolve questions concerning dealer’s 
fraud. Chapter 4505° of the Ohio Revised Code, enacted in 1937, was de- 
signed to curtail the theft of automobiles and to protect subsequent innocent 
third parties in their dealing with motor vehicies. A certificate of title in 
Ohio serves as a recording device for all encumbrances upon motor vehicles 
and as prima facie or conclusive evidence of ownership, depending on judicial 
interpretation. Section 4505.04 provides that: 


No person acquiring a motor vehicle . . . shall acquire any .. . title 
. .. until such person has had issued to him a certificate of title . . . 
nor shall any waiver or estoppel operate in favor of such person 
against a person having possession of such certificate of title... . 


If literally construed, the Certificate of Title Act would preclude en- 
forcement of all interests, legal or equitable, unless evidenced by a certifi- 





1 The finance company paid Chrysler Corp. and had the manufacturer’s statement 
of origin sent directly to it as security for the floor-plan mortgage with Popovic. 

2 “Out of Trust” in the automobile retail trade, meant the failure of the dealer 
to remit money paid on cash purchases to the financial institution holding the wholesale 
or floor-plan mortgage on the automobile sold. Mutual Finance Co. v. Kozoil, 111 Ohio 
App. 501, 505, 165 N.E.2d 444, 447 (1960). 

3 Assignment from wholesaler to purchaser necessary to show title. Ohio Rev. Code 
§ 4505.05. 

4 See generally 2 Jones, Chattel Mortgages and Conditional Sales § 422, 458, 466 
(1933). 

5 117 Ohio Laws 373 (1937). “To Prevent the Importation of Stolen Motor Vehicles 
and Thefts and Frauds in the Transfer of Title to Motor Vehicles. . . .” 
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cate.* The harshness of such a literal interpretation would not give effect 
to the often quoted statement from Automobile Finance Co. v. Munday, 
“The very purpose of the law is to protect ownership against fraud.”’ The 
Munday decision refused to give the holder of the certificate protection if 
he were a defrauder or one whose negligence made another’s fraud possible. 
The Munday case was cited and approved in Workman v. Republic Mutual 
Insurance Co.® which held that ownership of a motor vehicle passed to the 
purchaser who signed an installment note, took possession, and gave the 
seller an application for transfer of the certificate of title. 

In 1948, however, the Ohio Supreme Court in Mielke v. Leeberson® 
took a sharp turn toward strict construction of the act by holding that sec- 
tion 4505.04 “. . . is not only sweeping but is unrestricted and unlimited.” 
The Mielke syllabus provides that title to a motor vehicle in Ohio can be 
shown only by a certificate of title.1° In the 1953 decision of Garlick v. 
McFarland the Ohio Supreme Court held that “. . . where an owner fails to 
comply with the Certificate of Title Act by not assigning and delivering his 
certificate of title to the purchaser, title does not pass.”’! The most recent 
Ohio Supreme Court decision concerning section 4505.04 upheld the Mielke 
line of decisions and cast further doubt on the status of Munday and Work- 
man. The court held that although a purchaser has possession of a motor 
vehicle, has paid for it, and has filed an application for a certificate of title, 
“Until such time as a certificate of title is issued to a purchaser no title to 
the automobile passes to him.”!* 

In adhering to a very narrow interpretation of the Certificate of Title 
Act the Ohio Supreme Court has stated that “The drastic character of this 
Statute and its far reaching effect become more apparent with the passing of 
time.”!* The court has apparently felt obligated to follow the exact wording 
of the statute regardless of the result. The court has further noted that “the 
meaning of the statute does not gain in clarity by prolixity of statement.”'* 
It might be added that although prolixity of statement fails to clarify the 
law, failure to exercise the judicial function of interpretation leads only to 
stultification of the law. 

Faced with this development of the law the lower courts have strained to 





6 Certificate of Title Act held to be constitutional, State ex rel. City Loan and 
Savings Co. v. Taggart, 134 Ohio St. 374, 17 N.E.2d 758 (1938). 

7 Automobile Finance Co. v. Munday, 137 Ohio St. 504, 521, 30 N.E.2d 1002, 1010 
(1939). 

8 Workman v. Republic Mutual Ins. Co., 144 Ohio St. 37, 56 N.E.2d 190 (1944). 

® Miekle v. Leeberson, 150 Ohio St. 528, 534, 83 N.E.2d 209, 213, 7 A.L.R. 2d 1347s, 
6 W. Res. L. Rev. 222 (1954). 

10 “Qhio’s Certificate of Title Act is an example of the most stringent type.” 5 W. 
Res. L. Rev. 403, 404 (1954). See 48 Yale L. J. 1238 (1939) for a comparison of strict 
title act to Torrens Land Registration Act. 

11 Garlick v. McFarland, 159 Ohio St. 539, 549, 113 N.E.2d 92, 97 (1953). 

12 Brewer v. DeCant, 167 Ohio St. 411, 415, 149 N.E.2d 166, 169 (1957). 

13 In re Estate of Case, 161 Ohio St. 288, 291, 118 N.E.2d 836, 838 (1954). 

14 Supra note 13, at 293, 118 N.E.2d at 839. 
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either modify the language of the act or to avoid it altogether in an effort 
to protect the innocent purchaser and prevent the defrauder from realizing 
the fruits of his fraud.’° The court in the instant case states that “The title 
law was passed for the purpose of preventing fraud and deception in passing 
title to automobiles not to encourage it. The purchaser, as well as the lending 
agency, is entitled to its benefits.’”’'¢ 

The Kozoil court sought to avoid the harshness of the application of 
the title act by holding that: 


Purchasers of motor vehicles, by the doctrine of exclusion, are not 
subject to the provision of Section 4505.13, Revised Code, that 
“exposure for sale of any motor vehicle by the owner thereof, with 
the knowledge or with the knowledge and consent of the holder of 
any lien, mortgage, or encumbrance thereon, shall not render such 
lien, mortgage, or encumbrance ineffective as against the creditors 
of such owner, or against holders of subsequent liens, or mortgages, 
or encumbrances upon such motor vehicle.”!? 


The legislature’s failure to include purchasers under the provision concerning 
“exposure for sale” would seem to remit the parties to the law as it existed 
before passage of the title act.1® It is dubious whether floor-plan estoppel 
can be used in the light of section 4505.04 and the gloss added to it by the 
courts.!® The possibility of agency, however, appears to be available in a 
proper case.”° 

The argument favoring strict interpretation urges that since purchase of 
an automobile occurs so seldom in the life of an ordinary person, it is not 
unreasonable to expect purchasers to demand a certificate of title on a new 
automobile. But in Ohio an owner is not required under existing law to ob- 
tain a certificate on a new automobile. The manufacturer’s or importer’s 
statement is deemed sufficient. To find the purchaser responsible for con- 
structive notice is to ignore the reality of the usual dealer-purchaser relation- 





15 Wholesale mortgage lien is extinguished where finance company also handled 
purchaser’s retail loan. Mutual Finance Co. v. Municipal Employees Union, 110 Ohio 
App. 341, 165 N.E.2d 435 (1960). Certificate holder is not protected where there is 
fraud or theft. Moch v. Kaffits, 75 Ohio App. 305, 62 N.E.2d 172 (1944) (theft); Erie 
County United Bank v. Bogart, 75 Ohio 250, 61 N.E.2d 811 (1945) (forgery) ; Lazerich 
v. Associate Investment Co., 30 Ohio L. Abs. 112 (1939). “The fact that the Supreme 
Court has announced that ds the law (Mielke and Garlick cases) is still in the opinion 
of the Court, not good law. . . .” Automobile Owners Insurance Co. v. Olney, 84 Ohio 
L. Abs. 242 (C.P. 1958). 

16 Supra note 2, at 511, 165 N.E.2d at 450. 

17 Supra note 2, at 501. 

18 Writers suggesting this approach include 45 Va. L. Rev. 754 (1959) and 5 W. 
Res. L. Rev. 403 (1954). 

19 Crawford Finance Co. v. Derby, 63 Ohio App. 50, 25 N.E.2d 306 (1939). 

20 Doctrine of agency by apparent authority is still available under the title act to 
a purchaser who can prove that he was justified in relying upon authority invested in 
the vendor of an automobile by the owner thereof. Mutual Finance Co. v. Meade, 110 
Ohio App. 341, 161 N.E.2d 561 (1960). 
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ship. Since an actual certificate of title on a new automobile does not exist, 
the purchaser has no way of checking the true ownership other than accepting 
the dealer’s assurances. The defendant in the instant case reasonably relied 
on the dealer’s title due to circumstances for which the mortgagee was largely 
responsible. It is common knowledge that dealers handle title transfers and 
registration, often after receipt of payment and delivery of the automobile.”! 
Kozoil had no reason to doubt the dealer’s apparent ownership nor had he 
an effective means to discover ownership if he had doubted Popovic.”* 


Until such time as the legislature modifies the stringency of the act 
and clarifies its position on purchasers of new motor vehicles, the holding 
in the instant case seems to be the best approach. As the majority opinion 
states: 


It seems incredible that judicial interpretation of the motor vehicle 
title law should find within its provisions a legislative purpose to 
defeat the right of an innocent purchaser for value, when the holder 
of the mortgage and the manufacturer’s statement of certificate of 
origin expressly consents to exposing the automobile covered by 
the mortgage for sale, . . . when both dealer and mortgagee are 
attempting to accomplish a common purpose.?* 


The Ohio Supreme Court in a per curiam opinion sustained the decision 
of the appellate court.24 The result is based on the agency relationship 
without recourse to discussion of the title law. Escape from the title law 
can be made only by ignoring it on the assumption that the legislature as a 
body of reasonable men could not have meant the act to apply to situations 
such as the Kozoil case. The court appears ready to adopt a more courageous 
judicial approach to prevent further solidification of the Mielke line of 
decisions and to bring the title act in line with current notions of justice. 
As Justice Frankfurter has cogently stated, “The claims of dominant opinion 
rooted in sentiments of justice and public morality are among the most 
powerful shaping-forces in lawmaking by courts. Legislation and adjudication 
are interacting influences in the development of law.’’5 The last remnants 
of the concept of “Let the buyer beware’’** must be considered according to 
modern jurisprudence and can not be allowed to devitalize the judicial role 
of dispensing justice to individuals based on the facts of the case before the 
court. 





21 See Fogle v. General Credit, 122 F.2d 45, 50 (D.C. Cir. 1941). 

22 Supra note 2, at 507, 165 N.E.2d at 448. 

23 Supra note 2, at 514, 165 N.E.2d at 452. 

24 Mutual Finance Co. v. Kozoil, 172 O.S. 265, 175 N.E.2d 88 (1961). 

25 National City Bank of New York v. Republic of China, 348 U.S. 356, 360, 75 
S. Ct. 423, 426 (1955). 

26 “The record reads as though Mutual expected Popovic to be “out of trust” and 
as long as they, Mutual, held the titles, their attitude was, .. . ‘let the buyer beware.’” 
Supra note 2, at 507, 165 N.E.2d at 448. 








COURT EXPRESSES RELUCTANCE TO APPLY DEFENSE OF 
ENTRAPMENT IN NARCOTICS VIOLATION CASE 


State v. Good 
110 Ohio App. 415, 165 N.E.2d 28 (1960) 


The defendant was convicted for the crimes of possession for sale and 
sale of narcotics.1 He appealed his conviction, assigning as error the refusal 
of the common pleas court to charge the jury on entrapment and duress. 
The court of appeals affirmed because there was no evidence of entrapment 
and even if there were, entrapment is an affirmative defense which is not 
available when defendant denies committing the acts charged. Further- 
more, the court said that entrapment is a defense when a criminal act is 
committed at the sole instigation of a police informer, but where the in- 
former merely provides an opportunity to commit a crime which is volun- 
tarily accepted by the defendant, the defense of entrapment is not available. 
The court felt that the defense of entrapment should not be recognized in 
narcotics cases; however, it followed existing law and conceded that entrap- 
ment is a defense when the criminal act is at the sole instigation of the 
police. 

The defendant was approached by a police informer whom he had 
previously known. The informer asked Good for narcotics, but he declined 
to give him any or disclose any source of narcotics. The informer persisted 
and Good twice took the informer’s money on the pretext of procuring nar- 
cotics but gave the informer a harmless non-narcotic instead. Only after 
the informer threatened defendant with a gun did Good disclose a source of 
narcotics and agree to act as an intermediary in their purchase. Good did not 
keep either the money or narcotics for himself. The facts were in dispute as 
to Good’s apprehension of harm from the informer and his willingness to 
cooperate with him. 

Entrapment, generally recognized as a defense to a criminal charge, 
is subject to various interpretations. The federal view is that if a considera- 
tion of the police methods and the predisposition of defendant to commit the 
crime shows the criminal intent did not originate with the defendant, the 
entrapment defense will bar conviction.2 The defense is based on statutory 
interpretation; the court, concluding that the legislature could not have in- 
tended the criminal statute to be applied to a person unduly enticed to 
commit the crime.* Another view considers only whether the police methods 
used create a substantial risk that crimes will be committed by persons other 
than those otherwise ready to commit them. This view, which excludes con- 
sideration of the accused’s state of mind, is based not on statutory inter- 
pretation but rather on the inherent powers of the court to control the 





1 Ohio Rev. Code § 3719.20 (Supp. 1959). 

2 Sherman v. United States, 356 U.S. 369 (1958) ; Sorrells v. United States, 287 U.S. 
435 (1932). 

3 Ibid. 
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administration of justice.‘ The majority of state courts have adopted the 
position of the federal courts. However, they regard entrapment as a common 
law defense based on the public policy of discouraging police from unduly 
influencing persons to commit crime rather than on statutory interpreta- 
tion.5 The Ohio courts have defined entrapment in terms of the conduct 
of the police and the predisposition of the accused to commit the crime in 
accord with the majority view.® 

The court in the principal case emphatically affirms the practice of 
considering the predisposition of the accused to commit the crime as well as 
the conduct of the police.? Although this is in accord with the general prac- 
tice, those who believe entrapment should be concerned only with the con- 
duct of the police object that introducing evidence of past convictions, gen- 
eral criminal reputation, and past criminal activities subjects the defendant 
to conviction because the jury may be prejudicially impressed by his criminal 
record.® 

The court in the principal case held that entrapment is an affirmative 
defense and is not available to a defendant who denies committing the acts 
charged. This principle was heretofore not a part of Ohio criminal law. This 
view, for which there is substantial support,® causes entrapment to be less 





4 Sherman v. United States, supra note 2 (concurring opinion); Sorrells v. United 
States, supra note 2 (concurring opinion) ; See Model Penal Code § 2.10, American Law 
Institute; Williams, “The Defense of Entrapment and Related Problems in Criminal 
Prosecutions,” 28 Ford. L. Rev. 399 (1959); Donnelly, “Judicial Control of Informers, 
Spies, Stool Pigeons and Agent Provocateurs,” 60 Yale L. Jour. 1091 (1951). The Wil- 
liams and Donnelly articles contain excellent discussions of the law of entrapment. 

5 People v. Makovsky, 3 Cal. 2d 366, 44 P.2d 536 (1935); State v. Love, 229 N.C. 
99, 47 S.E.2d 712 (1948); Falden v. Commonwealth, 167 Va. 549, 189 S.E. 329 (1937). 

6 State v. Gutilla, 94 Ohio App. 469, 116 N.E.2d 209 (1952); State v. Miller, 85 
Ohio App. 376, 88 N.E.2d 615 (1948); State v. Schubert, 80 Ohio App. 132, 75 N.E.2d 
217 (1947); State v. Foster, 75 N.E.2d 214 (Ohio App., 1947). 

7 This is apparent from the court’s use of the phrase “. . . and the tendencies of 
the accused clearly indicate his intention to disregard the public good . . .” in the 
opinion and syllabus 3. 

8 This view was expressed by Justice Frankfurter thus: “The intention referred to, 
therefore, must be a general intention or predisposition to commit, whenever the op- 
portunity should arise, crimes of the kind solicited, and in proof of such a predisposition 
evidence has often been admitted to show the defendant’s reputation, criminal activities, 
and prior disposition. The danger of prejudice in such a situation, particularly if the 
issue of entrapment must be submitted to the jury and disposed of by a general verdict 
of guilty or innocent, is evident. The defendant must either forego the claim of entrap- 
ment or run the substantial risk that, in spite of instructions, the jury will allow a 
criminal record or bad reputation to weigh in its determination of guilt of the specific 
offense of which he stands charged.” Sherman v. United States, supra note 2, at 382 
(concurring opinion). This same objection is the basis of the general prohibition of 
introducing evidence of accused’s prior convictions or criminal activities. I Wigmore, 
Evidence § 55 (3rd Ed., 1950). However, such evidence is admissible for a variety of 
reasons, including proof of knowledge, intent, design, motive, or identity. II Wigmore, 
Evidence §§ 300-307 (3rd Ed., 1950). Ohio Rev. Code § 2945.59 (1953). 

® The courts do not necessarily call entrapment an affirmative defense, but there 
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frequently available as a defense since the accused will hesitate to admit 
commission of the acts charged.’° 

The most striking aspect of this opinion is the court’s apparent unwill- 
ingness to permit the defense of entrapment in a narcotics violation case. 
The facts of the case were subject to conflicting interpretation by the ma- 
jority and the dissenting judges.’! Although the majority recognized en- 
trapment as a defense, the opinion exhibits reluctance to apply entrapment 
in a narcotics violation case because of the difficulty in enforcing narcotics 
laws.!* Therefore the question is raised whether the necessity of enforcing 
narcotics laws justifies restricting the application of the defense of entrap- 
ment. To answer the question one must consider the desirability of this de- 
fense from the points of view both of the accused and the public. 

The defense of entrapment permits the court to give effect to a public 
policy of protecting individuals from overreaching police methods. Although 
there is no element of criminal intent in narcotics violations, it does not 
seem just to subject a person to a criminal penalty who but for the police 
entrapment would not have committed the crime. Many feel an important 
aspect of the judicial function is to refuse recognition to overzealous police 
methods.** 


is substantial authority that entrapment is not available where defendant denies com- 
mitting the acts charged. Rodriguez v. United States, 227 F.2d 912 (Sth Cir., 1955); 
Eastman v. United States, 212 F.2d 320 (9th Cir., 1954) ; Newman v. State, 116 Fla. 98, 
156 So. 237 (1934); State v. Varnon, 174 S.W.2d 146 (Mo. 1943). 

10 There is authority that entrapment is available even if defendant denies com- 
mitting the acts charged. Henderson v. United States, 237 F.2d 169 (Sth Cir., 1956) ; 
People v. West, 139 Cal. App. 2d Supp. 923, 293 P.2d 166 (App. Dept., Super. Ct., 1956). 
There is also authority for the proposition that inconsistent defenses may be permitted 
in a criminal case. Whittaker v. United States, 281 F.2d 631 (D.C. Cir. 1960); Love v. 
State, 16 Ala. App. 44, 75 So. 189 (1917); State v. Wright, 352 Mo. 66, 175 S.W.2d 866 
(1943). 

11 The majority states “Evidence of entrapment . . . is completely lacking in the 
record of the trial in this case.” The dissent, however, stated “This evidence, presented 
by Good with corroboration, disclosed a situation in which there was an affirmative 
defense of entrapment and coercion.” The principal case was decided after re-argument. 
The first time it was argued, the two judge court split as to whether the evidence 
justified a defense of entrapment. State v. Good, 110 Ohio App. 397, 169 N.E.2d 468 
(1959). 

12 The majority opiniom quoted at length a law review article describing the dif- 
ficulties of enforcement of certain types of laws such as those pertaining to sale of 
narcotics. The court then observes “that where the crime committed is of such harmful 
character and the interests of the public are so deeply endangered, the criminal act 
should be punishable regardless of the state of mind of the actor, and the defense of 
entrapment should, under such circumstances, fall of its own weight.” The court then 
states that the cases now hold that entrapment is a defense where the criminal act is 
at the sole instigation of the informer. 

13 Even if the test used is phrased in terms of the origin of the criminal intent, its 
effect is nevertheless to allow the court to render overreaching police methods ineffective. 
The test which is based on the propriety of policy conduct only is designed to act as 
a curb on police conduct. See sources cited supra note 4. 
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Courts certainly recognize the public interest in controlling the sale 
and distribution of narcotics. When police merely give an individual the 
opportunity to commit a crime which he was otherwise disposed to commit, 
courts do not and should not object to use of an informer or decoy as an 
aid in apprehending criminals.’1* However, by either definition of entrap- 
ment, an entrapped person would not have otherwise committed the crime, 
and thus, the entrapped person poses no threat to society. The time and 
resources of law enforcement officials spent in inducement, apprehension, 
and prosecution of entrapped persons would be better spent in apprehension 
of persons who commit crimes without police encouragement. By reducing 
the application of entrapment, one important curb to these useless police 
activities is removed. Thus, the court’s reluctance to permit the defense of 
entrapment in narcotics cases might actually reduce the effective enforce- 
ment of the narcotics laws. 

One result of permitting the conviction of entrapped persons is to make 
it possible for law enforcement authorities to distort their record of perform- 
ance by an impressive number of convictions. The number of convictions 
may obscure a failure of the police to apprehend those persons dealing in 
narcotics who operate with substantial organization and financial resources.’® 
These persons, while more difficult to apprehend, pose a far greater threat 
to society than persons who are induced by the police to commit crimes. By 
making it impossible to convict entrapped persons, the courts would en- 
courage enforcement agencies to exert greater effort in apprehending those 
who are actually in the business of selling narcotics. In this way the retention 
of the defense of entrapment would tend to improve the quality of enforce- 
ment of narcotics laws. 

The court in the principal case felt the application of the defense of 
entrapment in narcotics cases should be restricted because of the seriousness 
of the crime involved. The court does this although the weight of authority 
regards entrapment as a permissible defense for many crimes, including 
violation of narcotics laws. If narcotics cases are to be singled out and re- 
garded as so serious that entrapment cannot be used as a defense, this 
should be done only after careful consideration of the seriousness of viola- 
tion of narcotics laws, what effect the defense of entrapment has on enforce- 
ment of narcotics laws, and the extent to which the defense of entrapment 
protects individuals from overreaching police methods. Determination of 
these matters involve legislative facts which would be better left for con- 
sideration by the legislature. Therefore, courts should apply existing law 





14 The courts frequently point out that merely giving the accused an opportunity 
to commit crime will not give rise to the defense of entrapment. Sherman v. United 
States, supra note 2; Sorrells v. United States, supra note 2; State v. Gutilla, supra note 
6; State v. Miller, supra note 6. 

15 Cantor, “The Criminal Law and the Narcotics Problem,” 51 J. Crim. L., C. & 
P. S. 512, 520-522 (1961). This article contains a discussion of the nature of the narcotics 
problem in the United States. 
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and permit the defense of entrapment in narcotics cases where it is ap- 
propriate.?® 





16 The court in the principal case points out that “The defense of duress has never 
been recognized in a case of homicide. A like result must be true in case of entrapment.” 
This suggests that entrapment and duress should not be applied when the crime is quite 
serious. However, the issue is much simpler in the case of duress as a defense to homicide. 
If duress were permitted as a defense, this would permit the defendant to appropriate 
another’s life to save his own. In addition, the defense of duress has nothing to do with 
judicial control ef overreaching police methods. In contrast, whether entrapment should 
be applied in narcotics cases involves a consideration of the matters mentioned above. 











FEDERAL INJUNCTION DENIED TO PREVENT USE OF 


WIRE TAP EVIDENCE IN STATE COURTS 


Pugach v. Dollinger 
365 U.S. 458 (1960) 


New York police officers tapped petitioner’s telephone line pursuant to 
state law’ and obtained information leading to his arrest.* When the district 
attorney expressed his intention to introduce the intercepted communication 
into evidence, petitioner brought suit in federal district court to enjoin such 
use.* Petitioner argued that disclosure of the communication would violate 
section 605 of the Federal Communications Act of 1934* and that he would 
sustain irreparable injury if convicted. An injunction was denied by the 
district court,° and the denial was subsequently affirmed by the court of 
appeals.* The Supreme Court affirmed per curiam.’ 

An individual is afforded no constitutional protection against wire tap- 
ping by the fourth amendment.® Protection is afforded by section 605, state 
constitutions and statutes prohibiting wire tapping,® and court decisions pro- 
hibiting the introduction of wire tap evidence.’® It is debatable whether 
Congress intended to encompass the entire area of wire tapping in section 
605 and preclude any state legislation.” 

The apparent conflict between the unqualified language of section 605 
and those state laws which permit wire tapping has been resolved in favor 





1 N.Y. Const. art. I, § 12 protects the individual’s privacy of communication except 
where there is reason to believe evidence of crime can be obtained. Certain procedures 
must be followed in obtaining this information or the officials can be subjected to 
prescribed penalties. N.Y. Code of Criminal Procedure § 813(a) and (b). 

2 Petitioner was charged with felonious possession of firearms, burglary, maiming, 
assault, and conspiracy. 

3 Pugach v. Dollinger, 180 F. Supp. 66 (E.D.N.Y. 1960). 

4 48 Stat. 1103, 47 U.S.C. § 605 (1934). The relevant part of § 605 states that 
“. . . no person not being authorized by the sender shall intercept any communication 
and divulge the existence, contents, substances, purport, effect or meaning of such inter- 
cepted communication to any person... .” 

5 Pugach v. Dollinger, supra note 3. 

6 Pugach v. Dollinger, 277 F.2d 739 (2d Cir. 1960). 

7 The Court affirmed without opinion on the authority of Schwartz v. Texas, 344 
U.S. 199 (1952) and Stefanelli v. Minard, 342 U.S. 117 (1950). Justice Douglas wrote 
the dissenting opinion. 

8 Wire tapping does not constitute an illegal search or seizure. Olmstead v. United 
States, 277 U.S. 438, 464 (1928). 

® E.g., Ohio Rev. Code § 4931.28: “No person shall willfully and maliciously .. . 
tap ...a telephone wire. . . .” Ohio Rev. Code § 4931.99 provides a penalty of not less 
than fifty dollars nor more than one thousand dollars or imprisonment of not less than 
one year nor more than three years or both for violations of section 4931.28. A sum- 
mary of the various state laws is found in Rosenzweig, “The Law of Wire Tapping,” 33 
Cornell L.Q. 73 (1947). 

10 See note 27 infra. 

11 73 Cong. Rec. 4138, 8822-37, 8842-54, 10304-32 (1934). The debate in Congress 
preceding the passage of § 605 did not discuss whether this section was intended to 
prevent all wire tapping or whether information obtained in such manner was to be 
admitted into evidence. 
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of the states by the Court.’ Underlying the explicit reasons given in support 
of the Court’s prior holdings is a process that involves balancing the purpose 
or utility of state laws against the resulting impact on the interests of the 
individual and society as a whole.’* This balancing process is equally ap- 
plicable in the instant case. If in fact section 605 was designed to provide 
the same protection for communications that the fourth amendment provides 
for home and person, the same type of considerations used to determine the 
validity of state laws alleged to violate that amendment would be applicable 
when wire tapping statutes are tested.'* 

The utility of state laws which permit wire tapping is the aid given law 
enforcement officials in stemming criminal activities.° When used by law 
enforcement officials under adequate control, it is no less desirable than the 
use of informants, decoys, dictaphones, and undercover agents.'® However, 
wire tapping by private individuals for purposes as diverse as labor espionage 
and surveillance of a wife’s activities is of questionable value.’* The op- 
position to private wire tapping loses much of its force when directed at 
official utilization of the practice in solving kidnappings and murders, com- 
batting organized crime, and counteracting espionage activity.1* While wire 





12 The Supreme Court in Schwartz v. Texas, supra note 7, decided that § 605 did 
not bar the use of wire tap information as evidence in a state criminal proceeding. While 
the Court recognized that the introduction would be a violation of § 605, it said that 
in the absence of an expression by Congress § 605 would only be an additional factor 
for state courts to consider in forming their rules of evidence. 

13 “ |. While we must recognize the need of society to protect itself against serious 
crimes, we must at the same time acknowledge the right of the individual to be protected 
against unwarranted search and invasion of his privacy.” 107 Cong. Rec. 2590 (daily 
ed. Feb. 28, 1961) (remarks of Senator Dodd). The use of this balancing process is dis- 
cussed in Karst, “Legislative Facts in Constitutional Litigation,” The Supreme Court 
Review 75, 84 (1960). 

14 The Court believes the same considerations that influenced Congress to adopt 
the fourth and fifth amendments protecting against procedures violative of the right of 
privacy may have prompted Congress to pass § 605. Nardone v. United States, 302 US. 
379, 383 (1937). 

15 “Enforcement officers seem to differ in their estimates of the value of wire tapping. 
District Attorney Thomas E. Dewey called it ‘one of the best methods available for 
uprooting certain types of crime.’ 1 Rev. Record N.Y. Const. Con. 372 (1938). J. E. 
Hoover, Director of the Federal Bureau of Investigation, termed it an archaic and in- 
efficient practice which ‘has provided a definite handicap or barrier in the development 
of ethical, scientific, and sound investigative technique.’ Letter to Harvard Law Review, 
Feb. 9, 1940, 53 Harv. L. Rev. 863 (1940).” Rosenzweig, supra note 9, at 90 n. 234. 

16 Since 1931 every Attorney General has endorsed the practice of wire tapping as 
an investigative technique in certain types of cases. Rogers, “The Case for Wire 
Tapping,” 63 Yale L.J. 793, 794 (1954). 

17 Westin, “The Wire Tapping Problem: An Analysis and a Legislative Proposal,” 
52 Colum. L. Rev. 165, 168 (1952). 

18 “The need for wire tapping by both Federal and State and local law enforcement 
officers, to assist in the investigation and prosecution of serious and heinous crimes and 
sustained criminal activity, has been amply testified to over the years.” Dodd, supra 
note 13. 











1961} RECENT DEVELOPMENTS 757 


tapping by officials can further the governmental enforcement of criminal 
laws, there is some fear that permissive monitoring of the communications 
system may suppress the free expression of political ideas or even bring 
about the conditions of a police state. 

Controlled wire tapping enables officials to prevent some crimes and 
assists in the solution of others. There are those who would forego these 
results for the supposed peace of mind which would result from a ban of all 
wire tapping. However, even if all wire tapping were prohibited by law, some 
private individuals and state officials would probably continue the practice. 
Under a controlled system the officials, at least, would have judicial super- 
vision.!® Wire tapping is not indispensable in criminal investigation and is 
subject to misuse.2° Alternative methods of detection are available, but 
they are often more time consuming and may be less reliable.”* 

To be balanced against the utility of controlled wire tapping is its 
impingement on the privacy of the individual. The nature of wire tapping 
prevents the individual’s awareness of its use, thus making it difficult for 
him to protect against it. Wire tapping has a greater impact than illegal 
search and seizure of property because its non-selectivity subjects every 
person using the monitored line, whether a criminal suspect or not, to the 
same invasion of privacy.** Privileged communications between attorney 





19 N.Y. Const. art. I, § 12 preserves the individual’s right to privacy of communica- 
tion except where it is thought evidence of crime can be obtained. N.Y. Code of Criminal 
Procedure § 813(a) requires ex parte orders to be obtained from judicial officials before 
wire tapping can take place. Only high ranking police officers may obtain these orders 
upon oath that there are reasonable grounds to believe evidence of crime may be 
obtained. The judge may examine the officer under oath to determine the reasonableness 
of the grounds. Section 813(b) provides a maximum penalty of two years imprisonment 
for officers who willfully intercept telephone communications without authority. To 
have a completely effective plan of controlled wire tapping two more important controls 
are needed which are missing in the New York system. The first is the need to restrict 
the use of wire tapping to specified types of major crimes. It is reported that orders 
have issued in New York on suspicion that a misdemeanor has been committed. Westin, 
supra note 17, at 192. The second is not to admit wire tap information as evidence 
unless it was secured under court order. Since it may be difficult to secure convictions 
under § 813(b), the exclusion of evidence would be an added incentive for officers to 
secure orders before tapping wires. The New York courts presently permit evidence not 
obtained under court order. Application for Order Permitting Interception of Telephone 
Communication Anonymous, 136 N.Y.S.2d 612 (1955). 

20 See note 23 infra. 

21 Information can be obtained by eavesdropping, informer, undercover agents, 
observation, and dictaphones to name a few. These were in use before the development 
of electronic communications. But today when time is important in preventing and in 
solving crimes, the law enforcement officers should not be denied the use of electronic 
interception devises when the criminal has the full use of the communication system. 

22 In his dissent in Olmstead v. United States, supra note 8, Justice Brandeis noted 
that when a telephone is tapped the privacy of the individuals at both ends is invaded 
and all conversation even though confidential and privileged will be overheard. 

“In the course of tapping a single telephone, a police agent recorded conversation 
involving at the other end, the Julliard School of Music, Brooklyn Law School, Con- 
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and client or physician and patient are no longer protected. The fear the 
individual may have of losing this privacy of communication is not allayed 
by the unconvincing assurance that a controlled system will function in prac- 
tice as it does in theory. Analysis of the former New York system indicates 
the types of undesirable practices that can result where there is lax ad- 
ministration of controlled wire tapping and where there are no adequate 
criminal penalties directed at officials who violate established procedures 
designed to prevent arbitrary wire tapping.?* 

Once there has been an illegal invasion of privacy, under a controlled 
system or a complete ban, one must consider what utilization to make of 
resulting information. When such information is excluded, the court may 
be denied valuable evidence in determining the guilt or innocence of an 
individual. If the introduction of wire tap evidence is not prohibited by 
statute, it should be admitted due to the accuracy of this form of recording 
conversations. This is the rationale of the common law rule which permits 
the introduction of illegally obtained evidence.** 

The right to the private use of a telephone is not an inherent right of 
man, but one derived from society itself.*° Society may limit this right if 
the individual’s interest is outweighted by a compelling social interest. The 
exclusion of the evidence combined with a ban on wire tapping is the most 
effective means of protecting the rights of the individual, even though some 
criminals may consequently escape conviction.”* To facilitate society’s in- 
terest in preventing crimes the individual may be required to surrender his 
absolute privacy in some instances, while being assured privacy in other 





solidated Radio Artists, Western Union, Mercantile Commercial Bank . . .” and sixteen 
other establishments or individuals. Westin, supra note 17, at 188 n. 112. 

23 “Corruption, blackmail, misuse of warrant procedure, failure to prevent un- 
authorized wire tapping, and loss of general confidence in the security of the telephone 
as a medium of communication have been revealed as factual appendages to the New 
York structure.” Westin, supra note 17, at 192. This evaluation was made before the 
passage of § 813(b) of the N.Y. Code of Criminal Procedure. 

24 While federal courts exclude evidence obtained by wire tapping it is because of 
judicial implication and not because of fourth amendment requirements or Congressional 
legislation. The common law does not exclude evidence obtained by illegal search and 
seizure because exclusion is not considered vital to the protection of society from these 
practices. 

25 107 Cong. Rec. 5021, $022 (daily ed. March 30, 1961) (remarks of Senator Dodd). 

26 The exclusionary rule, as formulated in the federal courts, does not directly 
prevent wire tapping, but discourages its use since federal officials cannot introduce the 
results into evidence. Twenty-six states now follow this rule. Elkins v. United States, 
364 U.S. 206, 224 (1960). If there is a complete ban on wire tapping, the rule protects 
any individual, innecent or guilty, from the disclosure of his conversation. Under a 
controlled system, the protection is in the form of requiring officials to follow the strict 
procedural requirements before information may be introduced into evidence. However, 
if the statutory procedure is followed and the information is used to secure a convic- 
tion, an important interest of society has been served. This same interest cannot be 
fully served under the use of the exclusionary rule in conjunction with a complete ban 
because some of the guilty may be released if they come within the rule and the evi- 
dence is excluded. 
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instances. A controlled system could provide privacy without loss of criminal 
convictions. The most important safeguard to assure unwarranted intrusion 
under a controlled system is the exclusion of illegally obtained information. 
If the evidence is not excluded, the civil remedies or criminal penalties 
available to the individual are insufficient compensation for the injuries caused 
by wire tapping.?? 

The legislative facts and considerations discussed above have not ap- 
peared in any of the Court’s decisions which permit the use of wire tap 
information in state courts. In the area of wire tapping the issues must be 
narrowly defined and special legislation enacted to deal with the problem. 
Questions such as whether law enforcement officials should be permitted to 
tap wires, and if so, what utilization can be made of resulting information 
are not satisfactorily answered by broad legislation such as section 605 or 
general rules that exclude or permit all wire tap evidence. The New York 
system is a step towards answering some of these questions. Apparently, the 
Court is permitting the states to develop their policies in regard to wire 
tapping until there is a more definite expression of Federal policy. This 
action by the Court enables Congress to evaluate the results of state ex- 
perimentation before enacting new legislation.** 





27 The individual may suffer execution or imprisonment if convicted with the use 
of wire tap information. Whether convicted or not, there is the invasion of his privacy. 
When there is a complete ban on wire tapping both innocent and guilty have a right 
to attempt recovery of damages for this invasion. The controlled system should limit 
recovery to the innocent individual. Under either system the impact on the individual, 
in addition to conviction, takes the form of inadequate remedies and obstacles to re- 
covery. To secure the punishment of an official for violating laws which prohibit wire 
tapping or establish procedures it is usually necessary to prove willfulness on the part 
of the official. In addition, prosecuting officials are hesitant to prosecute other officials 
who have aided them in preparing criminal cases. 

If an individual brings a civil action against an official for trespass or invasion 
of privacy, he will at best recover only nominal damages, unless he can prove sub- 
stantial damage. The person convicted of a crime is less likely to recover because of the 
jury’s lack of sympathy for him. Even if an action is successfully brought and damages 
recovered, unless the official has sufficient funds available to pay the judgment, the in- 
dividual may find collection difficult because civil servants’ salaries often cannot be 
garnished. 6 McQuillin, Law of Municipal Corporations § 2681 (2nd ed. 1928). 

28 Two bills have been introduced in the present session of Congress. Senator Keat- 
ing’s bill (S-1086) would amend Chapter 223 of Title 18 to permit interception of 
communications in compliance with state laws and permit the intercepted communica- 
tion to be introduced as evidence if such interception was made after a determination 
by a court that reasonable grounds existed for belief that such interception might disclose 
evidence of the commission of a crime. 107 Cong. Rec. 2573 (daily ed. Feb. 28, 1961). 

Senator Dodd’s bill (S-1495) would establish a wire tapping system similar to 
that of New York with additional safeguards. Wire tapping by federal officials would 
be permitted only upon issuance of a court order. Minimal standards would be estab- 
lished and the states would also be required to meet these same standards. Wire tapping 
would be limited to serious crimes and evidence obtained in violation of established 
procedures would be inadmissible in court. Also officials would be required to make 
periodic reports regarding their use of wire tapping. 107 Cong. Rec. 2590 (daily ed. 
Feb. 28, 1961). 








PRETRIAL DISCOVERY OF DEFENDANT'S INSURANCE 


Johanek v. Aberle 
27 F.R.D. 272 (1961) 


In a personal injury action resulting from an automobile collision, plain- 
tiff sought by pretrial interrogatories! to ascertain whether defendant was 
covered by a liability insurance policy at the time of the accident, and if so, 
the identity of the insurer and the dollar limits of the liability coverage. 
Defendant objected to the interrogatories on the ground that the informa- 
tion sought was “immaterial, irrelevant, and outside of all the lawful issues.” 
The District Court of Montana found the existence and limits of defendant’s 
insurance “relevant to the subject matter” as required by Rule 26(b) of 
the Federal Rules of Civil Procedure? and thus discoverable.* 

The general purpose of discovery is to eliminate surprise during a trial 
so that all relevant facts and information not privileged may be ascertained 
in advance.* The scope of discovery procedure is generally limited to facts 
within the knowledge of the adverse party which are relevant or pertinent to 
the issues.5 The Federal Rules*® also state that inadmissibility at the trial 
is not ground for objection to questions if the facts sought are reasonably 
calculated to lead to the discovery of admissible evidence.’ Discoverable 
facts are thus divided into two categories, information which is admissible 
and information which is likely to lead to discovery of admissible evidence.® 
Of course, evidence of insurance is discoverable when the evidence would be 
admissible at the trial, e.g., to prove defendant’s ownership of an auto- 
mobile,® to prove agency between driver and owner,’® or to prove financial 
ability of a defendant to respond in punitive damages.’! The test of relevancy 
is more difficult to satisfy, however, when the information sought would not 
be admissible at the trial. A sharp split of authority and strong dissenting 
opinions demonstrate that courts have had considerable difficulty with the 





1 Fed. R. Civ. P. 33. 

2 Rule 33 of the Federal Rules provides that interrogatories may relate to any 
matters which can be inquired into under Rule 26(b). 

3 Johanek v. Aberle, 27 F.R.D. 272, 280 (1961). 

4 Jeppesen v. Swanson, , 243 Minn. 547, 68 N.W.2d 649 (1955); see 2 Barron & 
Holtzoff, Federal Practice and Procedure § 641, at 263 (1950). 

5 Hickman v. Taylor, 329 U.S. 495, at 501 (1947); May v. Young, 125 Conn. 1, 2 
A.2d 385 (1938). 

6 Fed. R. Civ. P. 26(b). 

7 Loews Inc. v. Martin, 10 F.R.D. 143 (N.D. Ohio 1949); Drake v. Pycope, Inc., 
96 F. Supp. 331 (N.D. Ohio 1951); see Note, 32 Neb. L. Rev. 107 (1952); Jeppesen v. 
Swanson, supra note 4, at 559, 68 N.W.2d at 656. 

8 G. & P. Amusement Co. v. Regent Theatre Co., 9 F.R.D. 721 (N.D. Ohio 1949) ; 
Brooks v. Owens, 97 So.2d 693 (Fla. 1957). 

® Layton v. Cregan & Mallory Co., 263 Mich. 30, 248 N.W. 539 (1933). 

10 Biggins v. Wagner, 60 S.D. 581, 245 N.W. 385 (1932). 

11 Brackett v. Woodall Prods. Co., 12 F.R.D. 4 (E.D. Tenn. 1951). 
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problem of insurance discovery.12 The cases have largely arisen under the 
Federal Rules of Civil Procedure or state statutes patterned after them.'* 

The arguments advanced for the discovery of insurance are: (1) this 
information would be conducive to settlement;'* (2) plaintiff will be better 
able to appraise the enforceability of a judgment thus giving him more 
inducement to build an adequate case;!° (3) an automobile liability policy 
inures to the benefit of those who are negligently injured by the insured;?® 
(4) plaintiff would be able to discover whether the insurance company had 
been properly notified of the accident (notification is sometimes necessary 
before a judgment will be binding on the insurer) ;'* and (5) the limits of 
defendant’s insurance will be relevant in the enforcement of plaintiff’s judg- 
ment.18 The arguments against insurance discovery are: (1) the fact of 
insurance or the limits of insurance are not admissible nor do they lead to 
admissible evidence;!® (2) insurance does not differ significantly from other 
financial resources which are not discoverable;?° (3) non-relevant informa- 
tion is not made relevant because it aids evaluation of a case for settlement 
purposes ;*! and (4) insurance limits are not relevant except in the enforce- 
ment of a judgment for the plaintiff.22 Thus the problem is whether there 
is a reasonable connection between the existence and extent of defendant’s 
insurance and the issues involved in plaintiff’s cause of action against the 
tort-feasor. 


The court in Johanek v. Aberle found this connection because of the 
effect of Montana’s Motor Vehicle Safety-Responsibility Law.?* This law 
provides: (1) the insurer’s liability becomes absolute whenever loss or dam- 
age covered by the policy occurs; (2) attempted satisfaction of final judg- 
ment against insured is not a condition precedent to the obligation of insurer; 
and (3) certain limitations are imposed against the cancellation of a policy.** 
The court argues that the tort-feasor is effectually replaced by the insurance 





12 Superior Ins. Co. v. Super. Ct., 37 Cal. 2d 749, 235 P.2d 833 (1951) (5-2 for 
allowing deposition asking for the terms of an insurance contract); Lucas v. Dist. Ct., 
140 Colo. 510, 345 P.2d 1064 (1959) (4-3 for allowing discovery of insurance limits) ; 
Brooks v. Owens, supra note 8 (4-1 against discovery of insurance limits); Jeppesen 
v. Swanson, supra note 4 (6-1 against discovery of insurance limits). 

13 See Annot., 41 A.L.R.2d 968 (1954). 

14 People ex rel. Terry v. Fisher, 12 Ill. 2d 231, 145 N.E.2d 588 (1957). 

15 Lucas v. Dist. Ct., supra note 12, at 515, 345 P.2d at 1064 (1959); Maddox v. 
Grauman, 265 S.W.2d 939 (Ky. 1954). 

16 Superior Ins. Co. v. Super. Ct., supra note 12. 

17 Lucas v. Dist. Ct., supra note 12, at 517, 345 P.2d at 1070. 

18 Maddox v. Grauman, supra note 15, at 942. 

19 McClure v. Boeger, 105 F. Supp. 612 (D.C. Pa. 1952). 

20 McClure v. Boeger, supra note 19, at 613; Gallimore v. Dye, 21 F.R.D. 283 
(E.D. Ill. 1958) ; Jeppesen v. Swanson, supra note 4. 

21 Benal Theatre Corp. v. Paramount Pictures, 9 F.R.D. 726 (N.D. Ill. 1947). 

22 Jeppesen v. Swanson, supra note 4. 

23 R.C.M. 1947, § 53-418 to § 53-458 (1951). 

24 R.C.M. 1947, § 53-438(s) (1951). 
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company as the defendant.*® The court mentions, but dismisses the argu- 
ment used by other courts that the financial responsibility law was not in- 
tended to expand the test for discovery which requires the information to 
be admissible as evidence or reasonably calculated to lead to the discovery 
of admissible evidence.** While it is helpful for the plaintiff to have knowledge 
of defendant’s insurance before the trial, this writer does not think plaintiff’s 
desire should force courts to disregard the wording of the discovery statute. 
Other courts with similar responsibility laws have not permitted such dis- 
covery.*? 

Ohio has statutes which provide for discovery. However, these statutes 
are worded quite differently than the Federal Rules.** It is unlikely that 
Ohio courts would follow the holding of the principal case because of their 
more conservative view of the scope of discovery. 

In permitting the discovery of defendant’s policy limits, this court has 
ignored the Federal Rules requirement of relevancy to the issues.2® While 
the policy limits are relevant to defendant’s ability to pay, they are not rele- 
vant to the negligence action. Defendant’s ability to pay has never been 
within the scope of discovery procedure.*® However, the arguments used for 
discovery perhaps justify legislative or rule-making action. If discovery 
were allowed as to insurance, a plaintiff would be given some indication of 
the value of his claim, the identity of his actual opponent, and he could 
ascertain whether the insurer had been properly notified. “. . . Assuming. . . 
that discovery of insurance coverage in advance of trial would serve the 
public interest, nevertheless, any change, albeit desirable, should be ef- 
fectuated by the proper rule making power, and not by judicial fiat.””*4 





25 See Note, 27 U. Cinc. L. Rev. 298 (1958). 

26 Allen v. Second Judicial Dist. Ct. 69 Nev. 196, 245 P.2d 999 (1952). 

27 DiPietruntonio v. Super. Ct., 84 Ariz. 291, 327 P.2d 746 (1958); Brooks v. 
Owens, supra note 8; Jeppesen v. Swanson, supra note 4. 

28 Ohio Rev. Code §§ 2309.43, 2317.07, 2317.33, 2317.48 (1953). An early dictum 
sought to limit discovery to the narrow scope of the old bill in equity. Chapman v. Lee, 
45 Ohio St. 356, 366, 13 N.E. 736, 740 (1887). In another early case the test was ex- 
panded to matters “pertinent to the pleadings to which they (interrogatories) were 
attached.” Russell v. Lakeshore & M.S. Ry., 6 Ohio N.P. (n.s.) 353, 17 Ohio Dec. 435 
(1907). But see Sterling v. Hanley Motor Sales Inc., 87 Ohio App. 362, 95 N.E.2d 273 
(1950). The test is now “pertinency to the issues.” Ex parte Schoepf, 74 Ohio St. 1, 
77 N.E. 276 (1906); McCoy’ v. Buckeye S.S. Co., 9 Ohio Op. 2d 240, 161 N.E.2d 245 
(C.P. 1959). “Pertinency to the issues” is often restricted to admissible evidence. Eisman 
v. Wiemer, 70 Ohio L. Abs. 199, 126 N.E.2d 92 (C.P. 1954). But see Im re Keough, 151 
Ohio St. 307, 85 N.E.2d 550 (1947); see Note, 27 U. Cinc. L. Rev. 298 (1958). 

29 See supra note 7. 

30 Lucas v. Dist. Ct., Supra note 12, at 525, 345 P.2d at 1073 (dissenting opinion). 

31 Founier, “Pre-Trial Discovery of Insurance Coverage Limits,” 28 Fordham L. 


Rev. 215, 232 (1959). 











MAJOR EXCEPTION TO ONE CAUSE OF ACTION RULE 


The Hoosier Casualty Co. v. Davis 
172 Ohio St. 5, 173 N.E.2d 349 (1961) 


Carl Davis, appellant, was involved in an automobile accident on 
August 6, 1956 with appellee’s insured, Gertrude Peterson. On August 16, 
1956, the Hoosier Casualty Company notified Davis that it had indemnified 
its insured according to her fifty dollar deductible policy and that Hoosier 
Casualty Company was now subrogated to her rights for property damage 
above the fifty dollar deductible limit. Peterson filed suit against Davis for 
the personal injuries she had received. A private settlement was made be- 
tween the parties pursuant to which Peterson released her claim and the 
action for personal injures was dismissed with prejudice. Later, the insurance 
company filed an action against Davis to recover the amount paid to its 
insured for damage to his automobile. Davis alleged as defenses the dismis- 
sal with prejudice of the personal injury action and the release executed by 
appellee’s insured. The insurance company’s reply alleged the prior notice to 
Davis of its rights under the contract of indemnity. Davis’s motion for 
judgment on the pleadings was sustained by the Municipal Court of Marion, 
Ohio. Judgment was reversed by the Court of Appeals, and the Supreme 
Court of Ohio affirmed the judgment of the Court of Appeals. 

Despite its ruling in Rush v. Maple Heights’ that there was but one 
cause of action where personal injuries and property damage were caused 
by the same tortious conduct, the supreme court held that an insurance 
company subrogated to the rights of the insured by a casualty insurance 
policy was not prohibited from prosecuting a separate action because the 
insured dismissed with prejudice a prior personal injury action. This is a 
major exception to the single cause of action rule adopted in the Rush 
decision.” 

The question of splitting a cause of action has been raised in many 
cases where personal injuries and property damage have been caused by 
the same tortious conduct. There is considerable controversy as to whether 
there is but one cause of action for both kinds of injuries or whether there 
are two separate and distinct causes of action. The English rule, which has 
substantial minority support in the United States, is that there are two 
distinct causes of action.* The underlying reason for this rule is the distinction 
recognized by the common law between torts causing injury to property and 
torts causing personal injuries. The differences give rise to the notion that 
there are two separate rights, and therefore, two separate causes of action 
stemming from the same wrongful conduct.* The majority rule in the United 





1 Rush v. Maple Heights, 167 Ohio St. 221, 147 N.E.2d 599 (1958). 

2 For general discussions see 27 U. Cinc. L. Rev. 307 (1958); 19 Ohio St. L.J. 447 
(1958); 3 Western Reserve L. Rev. 349 (1959). 

3 Brunsden v. Humphrey, 14 Q.B. Div. 141 (1884); 1 Am. Jur., “Action,” 114 
(1936); Annot., 64 A.L.R. 656 at 670 (1929); 7 Wash. & Lee L. Rev. 99 (1950). 

4 See 21 Ore. L. Rev. 319, 361 (1942). 
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States, presently the rule in Ohio, is that a single wrongful act which causes 
both personal injury and property damage gives rise to only one cause of 
action.® The reason given is that since the defendant’s wrongful act is a single 
one, the different injuries occasioned by it should merely be items of damage 
proceeding from the same wrong.® Most courts which have adopted this 
rule feel that to hold otherwise would subject a defendant to unnecessary 
and vexatious litigation.” 

Jurisdictions taking the majority view are split as to whether the sub- 
rogor’s insurance company can maintain a separate action against the tort- 
feasor. Some states hold that when an insurer pays the insured for property 
damage under a collision policy, one of the two will lose his right of action 
against a negligent third party where the other brings a prior suit without 
joining him.* Other jurisdictions, while recognizing the general principle 
that a single wrongful act creates one cause of action, nevertheless permit 
an action by the insurer, subrogated to the rights of the insured, irrespective 
of a prior action by the insured.* This exception is allowed because a strict 
application of the single cause rule would be prejudicial to the interests of 
both the insured and the insurer.’® 

The first case decided’! by the Ohio Supreme Court involving an in- 
surance company subrogated to the rights of the insured was Vasu v. 
Kohlers,!2 which allowed the insured to sue for his personal injuries after 
his insurance company had failed to recover the property damage. Paragraph 
4 of the syllabus stated that there are two causes of action when a 
tort-feasor causes both personal injuries and property damage. The court 
also stated in paragraph 6 of the syllabus that an insurance company could 
prosecute a separate action.’* In the later Rush case,'* the supreme court 





5 1 Ohio Jur. 2d, “Actions,” 76 (1953) ; 1 C.J.S. “Actions,” 104(2) (1936). 

6 See 33 Yale L.J. 829 (1924) ; 21 Ore. L. Rev. 319, 321 (1942). 

7 32 Vale L.J. 190 (1922). 

8 Annot. 140 A.L.R. 1236 (1936); Globe & Rutgers Fire Ins. Co. v. Cleveland, 162 
Tenn. 83, 64 S.W.2d 1059 (1931); Sprague v. Adams, 139 Wash. 510, 247 Pac. 960 
(1926). 

® Travelers Indem. Co. v. Moore, 304 Ky. 456, 210 S.W.2d 7 (1947); Lloyds Ins. 
Co. v. Vicksburg Traction Co., 106 Miss. 244, 63 So. 455 (1913); General Exchange Ins. 
Corp. v. Young, 357 Mo. 1099, 212 S.W.2d 396 (1948); Underwood v. Dooley, 197 N.C. 
100, 147 S.E. 686 (1929). 

10 See Underwood v. Dodley, supra note 9; Annot., 62 A.L.R.2d 989 (1929). 

11 Redman v. North River Ins. Co., 128 Ohio St. 615, 193 N.E. 347 (1934), in- 
volved similar facts but the defense of res judicata was not property raised by motion 
for judgment on the pleadings. 

12 145 Ohio St. 321, 61 N.E.2d 707 (1945). 

13 Vasu v. Kohlers, supra note 12, paragraph 6 of syllabus: “Where an injury to 
person and to property through a single wrongful act causes a prior contract of in- 
demnity and subrogation as to the injury to the property, to come into operation for the 
benefit of the person injured, the indemnitor may prosecute a separate action against 
the party causing such injury for reimbursement of the indemnity monies paid under 
such contract.” 

14 Rush v. Maple Heights, supra note 1. 
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expressly overruled paragraph 4 of Vasu. The court held that where the 
plaintiff had recovered for property damage in a previous action, she could 
not recover for personal injuries in a later action. The Rush case, however, 
did not involve collision insurance. The same injured person was attempting 
to bring two different suits; thus the court did not specifically commit itself 
upon how it would rule in a case which involved a subrogation insurer. The 
court did imply, in dicta, that it approved an exception to the single cause 
of action rule when subrogation was involved by citing cases from other 
jurisdictions that so held.1° The effect of holding in the present case con- 
firming the dictum in the Rush case, is that Ohio will allow an exception to 
the single cause of action where a subrogated insurer is involved. 


The supreme court has attempted to eliminate the evil of multiplicity 
of suits resulting from the two causes of action rule and, at the same time, 
to avoid cutting off a valid claim by strict application of the single cause of 
action rule to subrogation situations. It might be well to examine the suc- 
cess of its attempt by observing the situation of these parties. The insured 
and the subrogated insurance company are in a decidedly better position 
with the exception established by the present case. In the event of an ac- 
cident resulting in both personal injury and property damage, the latter 
being covered by collision insurance, the interests of the insured and the 
subrogated insurance company are different. While the insurance company 
knows the exact amount of its damages and would ordinarily prefer bringing 
immediate action, the insured may not be sure of the extent of his injuries 
and so may prefer to wait. The rule established by this case allows the 
insured to abstain from prosecuting his claim without fear that a judgment 
in favor of or against the insurer will have the effect of res judicata against 
him. The tort-feasor must now object if he does not wish to defend two 
suits. Failure to object by motion, demurrer’® or answer!’ constitutes a 
waiver,'® and defendant cannot later complain in a subsequent action that 
plaintiff has split his cause of action or that the previous judgment is res 
judicata. 

The supreme court has succeeded in minimizing the disadvantages of 





15 Rush v. Maple Heights, supra note 1, at 234; 147 N.E.2d at 606. “The reason 
why the exception is recognized that, where the plaintiff has recovered from an insurance 
company a part of his damage, he is not estopped from prosecuting his own action, is 
well stated in the North Carolina case of Underwood v. Dooley, supra note 9, as follows: 
‘It cannot be held as law in this state that the owner of an automobile, who, as the 
result of the wrong or tort of another, has sustained damages both to his automobile 
and to his person, and whose automobile is insured against the loss or damage which 
he has sustained because of damages to his automobile, is put to an election whether 
or not he shall, in order to maintain an action against the wrongdoer to recover damages 
for injuries to his person, release the insurance company from liability to him under 
its policy. He does not lose his right of action to recover for the injuries to his person, 
by accepting from the insurance company the amount for which it is liable to him. . .’” 

16 Ohio Rev. Code 2309.08 (1954). 

17 Ohio Rev. Code 2309.10 (1954). 

18 Sears & Nichols v. Squire, 132 Ohio St. 140, 5 N.E.2d 486 (1936). 
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the single cause of action rule and at the same time has retained the merits 
of the two cause of action rule. It has placed the burden of objecting to non- 
joinder upon the defendant. However, it has succeeded in relieving the plain- 
tiff from having an otherwise valid claim barred merely because the other 
party united in interest has made a prior settlement of his portion of the 
claim with the defendant or has sued on such portion. The court has refused 
to enforce an inflexible procedural rule because there is a strong policy con- 
sideration against cutting off the substantive rights of a litigant by the strict 
application of the rules of procedure. “All procedure is merely a methodical 
means whereby the court reaches out to restore rights and remedy wrongs; it 
must never become more important than the purpose it seeks to accom- 
plish.”?® 


19 Clark v. Kirby, 243 N.Y. 295, 153 N.E. 79 (1926). 














